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ABSTRACT 

Senior-management contracts often include post-employment non-compete clauses to shield 

businesses from losing strategic expertise, private information, and business connections. 

Section 27 of the Indian Contract Act, 1872, however, limits their enforcement in India by 

declaring contracts that restrict a lawful profession, trade, or business to be unlawful to the 

extent of the restriction. This essay investigates the legality of senior management-specific 

post-employment non-compete agreements and contends that the apparent ambiguity 

surrounding these agreements is mostly the result of confusing different contractual safeguards. 

The study separates restrictions on future employment from justifiable protection of 

confidential and proprietary interests through a doctrinal analysis of Niranjan Shankar Golikari 

v. Century Spinning & Mfg. Co., Superintendence Company of India (P) Ltd. v. Krishan 

Murgai, Gujarat Bottling Co. Ltd. v. Coca Cola Co., Percept D'Mark (India) Pvt. Ltd. v. Zaheer 

Khan, and VFS Global Services Ltd. v. Suprit Roy. As a comparable viewpoint, it also looks at 

the US Federal Trade Commission's 2024 Non-Compete Clause Rule and its subsequent 

vacatur. The study comes to the conclusion that senior managerial rank does not provide a 

separate exemption under section 27. Employers should instead implement legally viable 

substitutes, such as garden leave, deferred remuneration, secrecy requirements, and limited 

non-solicitation contracts. 

Keywords: Section 27; Non-Compete; Senior Management; Restraint of Trade; Employment 

Contracts 
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Introduction 

Senior management personnel frequently have access to trade secrets, company know-how, 

strategic information, private business plans, and commercially sensitive resources. As a result, 

companies often include post-employment non-compete clauses in executive employment 

contracts to prevent senior managers from joining rival companies or participating in 

competing activities after being fired. Because they are designed to preserve management talent 

and safeguard the employer's competitive advantage, such provisions are sometimes referred 

to as "golden handcuffs." 

However, the legal structure controlling trade restrictions in India must be balanced with the 

contractual goal of safeguarding legitimate corporate interests. According to Section 27 of the 

Indian Contract Act, 1872, an agreement that prohibits someone from engaging in a legal 

profession, trade, or business is null and invalid to the extent of the restriction. As a result, 

Indian legal rulings have made a crucial difference between limitations that apply during work 

and limitations that persist after the job relationship has ended. 

The current study investigates whether this legal position is changed by management personnel' 

seniority, specialized expertise, or strategic access. It also looks at whether ambiguity comes 

from the law itself or from contractual clauses that confuse non-compete clauses with 

confidentiality, non-solicitation, and proprietary interest protection. As a result, the paper 

assesses the judicial situation and finds legally sound contractual methods that allow employers 

to safeguard legitimate interests without enforcing unlawful post-employment restrictions. 
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Research Problem 

The increasing mobility of senior managerial personnel has created a tension between an 

employer's interest in protecting confidential business information, trade secrets, strategic 

knowledge and commercial relationships and an employee's freedom to pursue a lawful 

profession after termination of employment. Employers frequently attempt to address this 

concern through post-employment non-compete clauses that restrict senior executives from 

joining competitors or engaging in competing businesses for a specified period. However, 

Section 27 of the Indian Contract Act, 1872 generally renders agreements in restraint of lawful 

profession, trade or business void, subject to its statutory exception. Indian judicial decisions 

have also distinguished restraints operating during employment from restrictions that continue 

after termination. The resulting issue is whether the seniority, specialised knowledge and 

strategic responsibilities of managerial employees can justify a different approach to post-

employment non-compete clauses, or whether such clauses remain subject to the same statutory 

prohibition. The research therefore examines the enforceability of such clauses and explores 

legally sustainable contractual mechanisms through which employers may protect legitimate 

business interests without imposing an impermissible restraint on post-employment 

occupational mobility. 

 

Research Gap 

Existing Indian legal scholarship has extensively examined the validity of restrictive covenants 

and the application of Section 27 of the Indian Contract Act, 1872. Judicial authorities have 

also established an important distinction between restrictions operating during employment 

and restraints continuing after termination. However, there remains scope for a focused 

examination of how this established doctrine operates in the context of senior managerial 

employees, whose access to strategic information, confidential business knowledge, 

specialised expertise and important commercial relationships may create distinctive employer 

interests. Further, contractual provisions relating to non-compete, confidentiality, non-

solicitation and proprietary interests are sometimes treated collectively despite their differing 

legal character. This study addresses this gap by examining whether senior-management status 

affects the legal analysis and by identifying contractual mechanisms capable of protecting 
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legitimate employer interests without functioning as impermissible post-employment 

restraints. 

Main Research Question 

RQ: To what extent are post-employment non-compete clauses imposed on senior managerial 

employees enforceable under Section 27 of the Indian Contract Act, 1872, and what legally 

sustainable contractual mechanisms can employers use to protect legitimate business interests 

after termination of employment? 

Sub-Research Questions 

RQ1 

Is the enforceability of post-employment non-compete clauses under Section 27 genuinely 

unsettled in Indian law, or has the position been substantially settled through judicial 

precedent? 

RQ2 

What doctrinal distinction do Indian courts draw between post-employment non-compete 

clauses and contractual protections relating to confidentiality, non-solicitation and proprietary 

interests? 

RQ3 

Does the seniority, bargaining position, specialised knowledge or access to confidential 

information of senior managerial employees alter the application of Section 27 to post-

employment non-compete clauses? 

RQ4 

What insights can be drawn from comparative approaches to post-employment non-compete 

restrictions, particularly the United States' recent regulatory experience? 

RQ5 

What contractual mechanisms can employers use as alternatives to post-employment non-

compete clauses to protect legitimate business interests while remaining consistent with 

Section 27? 

Research Objectives 
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1. To explain the statutory framework governing restraint of trade under Section 27 of the 

Indian Contract Act, 1872. 

2. To analyse the evolution of Indian judicial jurisprudence concerning employment-related 

restrictive covenants, particularly post-employment non-compete clauses. 

3. To evaluate whether the seniority, bargaining position, specialised knowledge and access 

to confidential information of managerial employees affect the enforceability of post-

employment non-compete clauses. 

4. To differentiate non-compete  

5. restrictions from confidentiality, non-solicitation and other proprietary-interest protections 

under Indian law. 

6. To develop legally sustainable contractual alternatives to post-employment non-compete 

clauses for senior-management retention and protection of legitimate employer interests. 

 

Scope of the Study 

The study will focus on the Indian legal position concerning post-employment non-compete 

clauses applicable to senior managerial employees. 

The study will primarily examine: 

• Section 27 of the Indian Contract Act, 1872;  

• Supreme Court jurisprudence;  

• relevant High Court decisions;  

• employment-related restrictive covenants;  

• post-employment non-compete clauses;  

• confidentiality obligations;  

• non-solicitation provisions;  

• protection of proprietary and commercially sensitive information;  

• garden leave and related contractual mechanisms;  

• selected comparative developments. 
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Methodology 

Doctrinal Legal Research with Comparative Analysis 

Your paper is primarily about what the law says and how courts interpret it. 

Primary sources 

You will examine: 

• Indian Contract Act, 1872  

• relevant legislation  

• Supreme Court judgments  

• High Court judgments  

• other judicial decisions where relevant  

Secondary sources 

• books  

• journal articles  

• legal commentaries  

• law reviews  

• government/law commission materials  

• professional legal publications  

Method of analysis 

You will use: 

Qualitative doctrinal analysis 

Meaning: 

Statute → case law → judicial reasoning → comparison → legal principle → application 

to senior management → conclusion. 
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Conceptual Framework 

 

Proposition 

The senior managerial status of an employee may strengthen the employer's legitimate interest 

in protecting confidential and proprietary information but does not, under the existing 

framework of Section 27, independently validate a post-employment non-compete clause that 

restrains the employee from pursuing a lawful profession, trade or business. 
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Foundations: Section 27 and the Post-Employment Bar 

The Statutory Framework under Section 27 

Section 27 of the Indian Contract Act, 1872 constitutes the principal statutory basis governing 

agreements in restraint of trade in India. It provides that an agreement by which a person is 

restrained from exercising a lawful profession, trade or business is void to the extent of such 

restraint. The provision therefore adopts a broad statutory prohibition against contractual 

restrictions on a person's occupational or commercial freedom. The principal statutory 

exception relates to the sale of goodwill, under which the seller of the goodwill of a business 

may agree to refrain from carrying on a similar business within specified local limits, provided 

that the restriction is reasonable having regard to the nature of the business. 

The wording of Section 27 is significant because the provision does not expressly establish a 

general exception based upon the reasonableness of a restraint imposed upon an employee after 

termination of employment. The statutory scheme consequently differs from legal approaches 

in which post-employment restraints may be upheld if they are reasonable in duration, 

geographical scope and subject matter. Under the Indian framework, the preliminary question 

is whether the contractual obligation operates as a restraint on the exercise of a lawful 

profession, trade or business. Where it does, the agreement is prima facie affected by Section 

27, unless it falls within a recognised statutory or judicially established category outside the 

prohibition. 

This distinction is particularly important in the context of senior-management employment 

contracts. Employers may have legitimate commercial concerns arising from an executive's 

access to confidential information, strategic plans, customer relationships, specialised 

knowledge and other proprietary interests. However, the existence of such interests does not 

by itself create an express statutory exception permitting an employer to prevent a former 

employee from pursuing a lawful occupation. The legal analysis therefore requires a distinction 

between a contractual provision that restrains future employment and a provision directed 

towards protecting a legitimate proprietary interest. 

Golikari: The Significance of the During-Employment Distinction 

The Supreme Court's decision in Niranjan Shankar Golikari v. Century Spinning and 

Manufacturing Co. Ltd. is an important starting point for understanding the distinction between 

restrictions operating during employment and those continuing after its termination. The 
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decision is frequently relied upon in discussions concerning employment-related negative 

covenants; however, its significance must be understood carefully. The case did not establish a 

general rule validating post-employment non-compete clauses. Rather, it concerned a negative 

covenant operating during the subsistence of the employment relationship. 

The Court recognised that an employment agreement may contain a negative covenant 

restricting an employee from taking employment elsewhere during the contractual period. Such 

a restriction was treated differently from a restraint intended to operate after the employment 

relationship had ended. The distinction rests on the nature of the contractual relationship: 

during the period of employment, an obligation requiring exclusivity may operate in 

furtherance of the existing employment relationship rather than as a restraint on the employee's 

future freedom to practise a profession or carry on a trade. 

The distinction drawn in Golikari subsequently became an important foundation for Indian 

jurisprudence concerning restrictive covenants. The Supreme Court has reiterated that a 

negative covenant operating during the subsistence of an employment contract is analytically 

different from a restriction that becomes operative after the contract of employment comes to 

an end. 

Accordingly, Golikari should not be interpreted as authority for the proposition that an 

employer may generally prohibit a former employee from joining a competitor after 

termination. Its principal relevance to the present study lies in establishing the temporal 

distinction between restrictions imposed during employment and restrictions imposed after 

employment. 

The Post-Employment Position: Superintendence Company v. Krishan Murgai 

The distinction became particularly important in Superintendence Company of India (P) Ltd. 

v. Krishan Murgai. The Supreme Court considered the operation of restrictive covenants in the 

context of employment and distinguished restrictions applicable during the contractual 

relationship from those intended to operate after its termination. 

The jurisprudence emerging from Golikari and Krishan Murgai establishes an important 

doctrinal dividing line. A restriction applicable during the subsistence of employment may be 

viewed as part of the contractual arrangement governing the employment relationship. By 

contrast, a restriction that continues after employment has ended directly affects the former 

employee's freedom to obtain employment or carry on a lawful occupation. The Supreme 
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Court's later discussion of these authorities expressly reaffirmed this distinction and stated that 

the doctrine of restraint of trade applies differently once the employment contract has come to 

an end. 

This distinction is central to the present research because a post-employment non-compete 

clause operates precisely at the point at which the employment relationship has ceased. A clause 

providing that a senior executive shall not join a competing enterprise for a specified period 

after resignation or termination therefore cannot be assessed solely by reference to the 

employer's legitimate commercial interests. Its effect on the former employee's ability to pursue 

a lawful profession must also be examined under Section 27. 

Percept D'Mark and the Contemporary Understanding of Post-Contractual Restraints 

The Supreme Court's decision in Percept D'Mark (India) Pvt. Ltd. v. Zaheer Khan further 

reinforced the restrictive approach to contractual restraints extending beyond the termination 

of the underlying relationship. The decision is significant because it demonstrates that the 

enforceability of a restrictive covenant cannot be established merely by arguing that the 

restriction is commercially reasonable or contractually agreed between sophisticated parties. 

The central significance of Percept D'Mark for the present study is that a contractual restriction 

extending beyond the period of the underlying contractual relationship may attract Section 27 

where its practical effect is to restrain the individual's freedom to carry on a lawful profession, 

trade or business. The case therefore strengthens the distinction between contractual 

obligations that regulate an existing relationship and obligations that restrict a person's 

activities after that relationship has ended. 

The significance of this principle becomes particularly apparent in senior-management 

contracts. A senior executive may possess substantial confidential and strategic knowledge of 

an organisation, but the employer's interest in protecting such information must be 

distinguished from an attempt to prevent the executive from working in the same industry 

altogether. A clause prohibiting disclosure or misuse of confidential information addresses a 

proprietary interest; a clause prohibiting the executive from joining a competitor addresses the 

individual's future occupational activity. The two obligations therefore require separate legal 

analysis. 

The Doctrinal Position 
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The development from Golikari through Krishan Murgai and Percept D'Mark demonstrates 

that the temporal operation of a restrictive covenant is a fundamental consideration under 

Indian law. The judicial approach recognises a distinction between restrictions operating during 

the employment relationship and restraints continuing after its termination. The Supreme 

Court's subsequent treatment of these authorities confirms that this distinction remains an 

established feature of Indian law. 

Consequently, the central legal difficulty in senior-management employment contracts is not 

simply whether an employer has a legitimate commercial reason for seeking a restriction. The 

more fundamental question is what the contractual provision actually restrains and when the 

restraint operates. A clause that prevents a senior manager from working for a competitor after 

termination directly engages the employee's post-employment occupational freedom and must 

therefore be examined under Section 27. Conversely, contractual provisions directed towards 

protecting confidential information, intellectual property or other identifiable proprietary 

interests may require a different analysis because their purpose is not necessarily to prevent the 

individual from pursuing a profession. 

This distinction provides the doctrinal foundation for the subsequent analysis of non-compete, 

confidentiality and non-solicitation clauses. It also raises the principal question addressed by 

this study: whether the seniority, specialised knowledge and strategic position of managerial 

employees can justify a different treatment of post-employment non-compete clauses, or 

whether such clauses remain subject to the established Section 27 framework. 
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Judicial Evolution and the Category-Based Approach to Restrictive Covenants 

From During-Employment Restrictions to Post-Employment Restraints 

The judicial interpretation of employment-related restrictive covenants in India has developed 

principally through the distinction between restrictions operating during the subsistence of 

employment and restraints that continue after termination. This distinction is essential to 

determining the applicability of Section 27 of the Indian Contract Act, 1872. While an 

employer may legitimately require an employee to devote exclusive services during the 

contractual period, a restriction that continues after the employment relationship has ended 

raises a distinct question concerning the employee's freedom to pursue a lawful profession, 

trade or business. 

In Niranjan Shankar Golikari v. Century Spinning and Manufacturing Co. Ltd., the Supreme 

Court considered a negative covenant under which the employee was restricted from taking 

employment elsewhere during the contractual period. The employee had received specialised 

training relating to a confidential manufacturing process, and the contractual arrangement 

required exclusivity for the remaining period of employment. The Court upheld the restriction 

in the circumstances of the case, treating the covenant as one operating during the subsistence 

of the employment relationship. The decision therefore illustrates that a contractual obligation 

preventing an employee from working elsewhere while the employment contract remains 

operative is not necessarily equivalent to a post-employment restraint. 

The significance of Golikari for the present study lies in the temporal distinction it illustrates. 

The decision should not be understood as establishing a general exception permitting 

employers to prevent former employees from joining competitors after termination. Rather, it 

demonstrates that the legal character of a restrictive covenant depends substantially upon 

whether it regulates an existing employment relationship or restricts the employee's 

occupational freedom after that relationship has ended. 

Superintendence Company v. Krishan Murgai: The Post-Employment Distinction 

The Supreme Court's decision in Superintendence Company of India (P) Ltd. v. Krishan Murgai 

further developed the distinction between restrictions operating during employment and those 

continuing after its termination. The case is significant because the Court considered the effect 

of a contractual restriction on the employee after the employment relationship had ended and 

examined the restriction in the context of Section 27. 
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The decision strengthened the proposition that a restraint which becomes operative after 

termination of employment is fundamentally different from an obligation regulating the 

employee during the subsistence of the contract. Once employment has ended, the employee is 

no longer performing contractual obligations as an employee, and a provision preventing the 

individual from pursuing employment or carrying on a competing activity may directly restrict 

the exercise of a lawful profession or trade. 

The importance of Krishan Murgai is therefore not merely that it concerns an employment 

covenant, but that it forms part of the judicial foundation for treating post-employment 

restraints with particular strictness under Section 27. This principle is especially relevant to 

senior managerial employees because the commercial justification for imposing restrictions 

may be stronger in their case, but the statutory question remains whether the restriction operates 

upon the employee's future occupational activity. 

3.3 Gujarat Bottling: Negative Covenants During the Contractual Relationship 

The Supreme Court's decision in Gujarat Bottling Co. Ltd. v. Coca Cola Co. provides further 

support for distinguishing restrictions operating during an existing contractual relationship 

from those imposed after the relationship has ended. The Court considered a negative covenant 

in the context of a commercial arrangement and recognised that a negative stipulation operating 

during the subsistence of a contract does not necessarily constitute the same form of restraint 

as a restriction continuing after termination. 

The case is relevant by analogy to employment contracts because it reinforces the importance 

of examining the period and purpose of the restraint. A negative covenant may facilitate the 

performance of an existing contractual relationship by requiring a party to observe exclusivity 

or refrain from undertaking competing activities during the agreed period. Such a covenant 

must therefore be distinguished from a provision whose principal effect is to prevent an 

individual from pursuing a lawful activity after the underlying relationship has come to an end. 

Accordingly, Gujarat Bottling contributes to the broader judicial framework within which 

courts examine restrictive covenants by focusing attention upon the contractual context, 

duration and operation of the restriction rather than treating every negative covenant as 

automatically void. 

3.4 Percept D'Mark v. Zaheer Khan: Reinforcement of the Post-Contractual Bar 
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The Supreme Court's decision in Percept D'Mark (India) Pvt. Ltd. v. Zaheer Khan represents 

an important authority concerning restraints extending beyond the underlying contractual 

relationship. The Court examined contractual restrictions imposed upon a professional after the 

expiry of the relevant contractual arrangement and considered their compatibility with Section 

27. 

The decision reinforces the principle that a contractual restriction cannot be sustained merely 

because the parties have freely agreed to it or because the restriction may serve a commercial 

purpose. Where the practical operation of the covenant is to restrain a person from exercising 

a lawful profession, trade or business after the contractual relationship has ended, Section 27 

becomes directly relevant. 

Percept D'Mark is particularly important for the present study because it demonstrates the 

limits of contractual freedom in relation to post-contractual restraints. An employer or 

contracting party may possess legitimate commercial interests in retaining business 

relationships and protecting commercial investments; however, those interests cannot 

automatically transform a post-contractual restraint on occupational activity into an 

enforceable covenant. 

The decision therefore supports a central proposition of this study: the enforceability of a 

restrictive covenant depends not merely on its contractual wording or the sophistication of the 

parties but on the legal character and practical effect of the restriction. 

3.5 The Category Distinction: Non-Compete, Non-Solicitation and Confidentiality 

The judicial treatment of restrictive covenants also demonstrates that non-compete, non-

solicitation and confidentiality provisions should not be treated as interchangeable contractual 

mechanisms. A non-compete clause directly restricts the former employee from undertaking 

competing employment or business activity. A confidentiality clause, by contrast, seeks to 

prevent disclosure or misuse of information belonging to the employer. A non-solicitation 

clause may seek to protect particular customer or employee relationships without necessarily 

prohibiting the former employee from pursuing employment generally. 

This distinction is important because Section 27 is concerned with restraints upon the exercise 

of a lawful profession, trade or business. A contractual obligation directed towards protecting 

a specific proprietary interest may therefore raise a different legal question from a blanket 

prohibition on competing employment. 
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The distinction can be understood through the principle that contractual protection of a 

legitimate proprietary interest should not automatically be equated with restraint of trade. In 

the employment context, confidentiality obligations may continue after termination because 

their object is to prevent the misuse or disclosure of protected information rather than to prevent 

the employee from earning a livelihood. Similarly, narrowly formulated non-solicitation 

provisions may be distinguishable from a general prohibition preventing an employee from 

working for a competitor. 

3.6 VFS Global Services v. Suprit Roy: Different Clauses, Different Legal Consequences 

The decision in VFS Global Services v. Suprit Roy is particularly relevant to the present study 

because it illustrates the consequences of treating different restrictive obligations separately. 

The contractual arrangement contained obligations concerning post-employment restrictions 

as well as confidentiality. The court's treatment of the provisions demonstrates that the 

invalidity of a post-employment non-compete does not necessarily result in the invalidity of 

every obligation contained within the same contractual arrangement. 

The significance of the decision lies in its bifurcated treatment of contractual obligations. A 

provision that effectively prevents a former employee from competing may attract the 

prohibition under Section 27, whereas an obligation designed specifically to protect 

confidential information may continue to have legal significance after termination. 

This distinction has practical importance in senior-management contracts. Senior executives 

frequently possess access to commercially sensitive information that an employer has a 

legitimate interest in protecting. However, protecting such information does not necessarily 

require preventing the executive from obtaining employment elsewhere. A carefully drafted 

confidentiality obligation can address the specific proprietary interest without imposing a 

blanket prohibition on the individual's future occupational activity. 

3.7 The Composite Clause Problem 

The distinction between different categories of restrictive covenants creates an important 

drafting issue. Employment contracts may combine non-compete, non-solicitation, 

confidentiality, intellectual-property and other obligations under a single heading such as 

"Restrictive Covenants." Although these provisions may appear together contractually, their 

legal character may differ substantially. 
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A composite clause that prohibits a senior manager from joining competitors, soliciting 

specified customers, recruiting employees and disclosing confidential information may 

therefore contain both potentially impermissible restraints and potentially legitimate protective 

obligations. Courts may be required to examine the individual components of such a provision 

rather than treating the entire clause as legally uniform. 

This drafting problem is particularly significant for senior management because executive 

employment agreements often attempt to protect a wide range of employer interests through 

broadly worded restrictions. The breadth of the contractual language may create uncertainty 

regarding which parts of the obligation are intended to prevent competition and which parts are 

intended to protect identifiable proprietary interests. 

3.8 Wipro and the Protection of Legitimate Business Interests 

The judicial treatment of non-solicitation clauses provides an additional illustration of the 

distinction between restricting competition and protecting a specific commercial interest. In 

Wipro Ltd. v. Beckman Coulter International SA, the Delhi High Court considered a contractual 

restriction concerning solicitation and distinguished such an obligation from a general 

restriction preventing employees from changing employment. 

The significance of such decisions is that an employer's legitimate interest does not necessarily 

require a complete prohibition on the former employee's ability to work. Where the concern 

relates specifically to customer relationships or employee solicitation, a narrowly framed 

covenant may address that concern without preventing the former employee from pursuing a 

profession generally. 

This distinction is particularly relevant to senior managerial personnel, who may have 

substantial influence over customers, employees and business relationships. The employer's 

interest in protecting those relationships may therefore be addressed through targeted 

contractual provisions rather than a broad prohibition on employment with competing 

organisations. 

3.9 Recent Judicial Developments 

The continuing relevance of the established distinction is demonstrated by recent judicial 

decisions concerning post-termination restrictions. The Delhi High Court's consideration of 

Varun Tyagi v. Daffodil Software reflects the continuing application of the principle that post-

termination non-compete restrictions are subject to the Section 27 framework. The case 
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demonstrates that the issue is not merely historical but continues to arise in contemporary 

employment disputes. 

Recent decisions are particularly significant for the present research because they demonstrate 

that employers continue to rely upon restrictive covenants in employment contracts despite the 

established judicial approach to post-employment restraints. This reinforces the need to 

examine not only the doctrinal position but also the manner in which restrictive obligations are 

designed and distinguished in practice. 

3.10 The Position of Senior Management 

The preceding jurisprudence indicates that seniority alone does not necessarily determine the 

validity of a post-employment non-compete clause. A senior executive may possess greater 

bargaining power, specialised expertise, strategic knowledge and access to confidential 

information than an ordinary employee. These circumstances may strengthen the employer's 

commercial justification for seeking contractual protection. However, the existence of a 

legitimate commercial concern must be distinguished from the legal enforceability of a restraint 

on the employee's future occupation. 

The critical question is therefore not whether senior management presents a greater risk to the 

employer, but whether the contractual mechanism adopted to address that risk amounts to a 

restraint on the employee's profession, trade or business. A blanket post-employment non-

compete clause seeks to control the employee's future occupational choice. A confidentiality 

obligation, by comparison, seeks to protect information; a narrowly drafted non-solicitation 

clause seeks to protect specified relationships; and other proprietary-interest clauses may 

protect identifiable business assets. 

Accordingly, senior managerial status may provide a stronger factual justification for protective 

contractual arrangements, but it does not, by itself, establish a separate exception to Section 

27. The distinction between protecting the employer's legitimate proprietary interests and 

restraining the former employee's future professional activity remains central to determining 

the legal character of the covenant. 

3.11 Synthesis 

The judicial development from Golikari through Krishan Murgai and Percept D'Mark, together 

with subsequent decisions concerning confidentiality and non-solicitation obligations, 

demonstrates that Indian courts approach restrictive covenants according to their legal 
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character, timing and practical operation. During-employment restrictions may be treated 

differently from post-employment restraints, while obligations directed towards identifiable 

proprietary interests may require separate consideration from clauses that prevent future 

employment. 

The resulting position suggests that the principal difficulty in senior-management employment 

contracts is not necessarily the absence of legal principles but the failure to distinguish 

contractual categories clearly. A broad clause that combines non-compete, confidentiality and 

non-solicitation obligations may obscure the legitimate purpose of individual protections and 

increase the risk of litigation concerning their enforceability. 

For senior-management retention, therefore, the central legal challenge is to design contractual 

mechanisms that protect legitimate employer interests without unnecessarily restricting post-

employment occupational freedom. The next section considers this issue from a comparative 

perspective and examines whether developments in other jurisdictions provide useful insights 

into the Indian position. 
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Comparative Perspective: The United States Approach to Post-Employment Non-

Compete Restrictions 

The United States' Attempt to Restrict Non-Compete Agreements 

The treatment of post-employment non-compete agreements in the United States provides a 

useful comparative perspective for understanding the Indian position. Unlike India, where 

Section 27 of the Indian Contract Act, 1872 provides a statutory framework applicable across 

the country, the regulation of non-compete agreements in the United States has traditionally 

developed through a combination of state contract law, judicial decisions and, more recently, 

federal regulatory intervention. 

In 2024, the United States Federal Trade Commission (FTC) adopted a Non-Compete Clause 

Rule seeking to prohibit the use and enforcement of non-compete clauses in employment 

relationships on a broad basis. The Rule reflected a policy concern that non-compete 

restrictions could limit workers' ability to change employment, pursue competing opportunities 

and participate freely in labour markets. The regulatory approach therefore sought to address 

non-compete agreements not merely as private contractual arrangements but also in terms of 

their broader effects upon competition and worker mobility. 

The FTC Rule was subsequently challenged in federal court. In Ryan LLC v. Federal Trade 

Commission, the United States District Court for the Northern District of Texas held that the 

FTC had exceeded its statutory authority in promulgating the Rule and set aside the regulation. 

The decision prevented the Rule from taking effect in the form originally contemplated by the 

FTC. 

The subsequent developments demonstrate the difficulty of establishing a uniform federal 

prohibition through administrative regulation in the United States. In 2025, the FTC moved to 

accept the vacatur of the Rule rather than continue the appeal. The Rule was subsequently 

removed from the Code of Federal Regulations in February 2026. The American experience 

therefore illustrates that broad restrictions on post-employment non-competes remain subject 

to significant questions concerning legislative authority, regulatory competence and the 

appropriate balance between worker mobility and legitimate business interests. 

Comparison with the Indian Position 

The American regulatory experience differs fundamentally from the Indian statutory approach. 

In India, Section 27 of the Indian Contract Act, 1872 has provided a statutory basis for 
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examining restraints on the exercise of a lawful profession, trade or business for more than a 

century. Indian judicial jurisprudence has subsequently developed the application of this 

provision to employment-related restrictive covenants, particularly through the distinction 

between restrictions operating during employment and those continuing after termination. 

The Indian approach consequently does not depend upon the adoption of a newly created 

regulatory prohibition applicable specifically to non-compete agreements. Instead, the 

enforceability of a post-employment restriction is considered within the existing statutory 

framework and the judicial principles developed under Section 27. 

The comparison is therefore instructive but should not be treated as evidence that the two 

jurisdictions have identical legal systems. The United States consists of multiple state-level 

legal regimes, and the enforceability of non-compete agreements may vary according to the 

applicable state law. The FTC Rule represented an attempt to introduce a federal regulatory 

standard across jurisdictions, but its subsequent judicial invalidation and removal demonstrate 

the difficulties associated with creating such a uniform federal framework. 

Convergence in Policy, Divergence in Legal Mechanism 

Despite the differences in legal structure, the Indian and American approaches reveal an 

important area of policy convergence: concern regarding the effect of post-employment non-

compete restrictions on occupational mobility. A broad non-compete clause can prevent an 

employee from joining a competitor, establishing a competing enterprise or otherwise using 

their professional skills in the market. Such restrictions can affect not only individual 

employment opportunities but also the movement of skills and knowledge within an industry. 

However, the legal mechanisms through which the two jurisdictions address these concerns are 

different. Indian law addresses restraint of trade through Section 27 and its judicial 

interpretation, while the United States has historically relied heavily upon state law and has 

more recently experimented with federal administrative regulation. 

The American experience also demonstrates that the policy desirability of restricting non-

compete clauses does not automatically resolve the question of legal authority. The attempt to 

establish a nationwide federal prohibition through the FTC Rule resulted in extensive litigation 

concerning the statutory authority of the agency. Consequently, comparative analysis should 

distinguish between the policy objective of limiting post-employment restraints and the 

legal mechanism used to achieve that objective. 
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Lessons for Senior-Management Contracts in India 

The United States experience is particularly relevant to the present study because senior 

managerial employees frequently occupy positions in which employers have strong incentives 

to impose restrictive covenants. Executives may possess access to strategic information, trade 

secrets, customer relationships, business plans and other commercially sensitive information. 

Employers may therefore consider post-employment non-compete provisions an effective 

means of reducing competitive risk. 

However, the comparative experience does not establish that a broad prohibition on senior-

management mobility is necessary to protect these interests. Rather, it demonstrates the 

continuing policy tension between protecting employers and preserving occupational mobility. 

For India, the more appropriate question is therefore not whether the United States has 

attempted to prohibit non-compete agreements, but whether Indian employers can achieve 

legitimate protective objectives through contractual mechanisms that are consistent with 

Section 27. The emphasis should consequently remain on identifying the particular interest that 

requires protection and selecting a contractual mechanism proportionate to that interest. 

A senior executive's access to confidential information, for example, may justify a carefully 

drafted confidentiality obligation. A genuine concern regarding solicitation of identified 

customers or employees may potentially be addressed through a narrowly formulated non-

solicitation provision. Similarly, a contractual notice or garden-leave arrangement may provide 

an employer with a period during which the employment relationship continues and the 

employee remains subject to contractual obligations. 

These mechanisms differ fundamentally from a clause that simply prohibits the former 

employee from working for a competitor after termination. The comparative experience 

therefore supports the importance of distinguishing protection of legitimate business 

interests from restraint of future employment. 

Comparative Assessment 

The comparison with the United States does not provide a basis for importing the FTC's 

regulatory approach into India. The FTC Rule's judicial history demonstrates that the creation 

of a comprehensive nationwide prohibition involves questions of statutory authority and 

institutional competence in addition to substantive policy considerations. 
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Instead, the comparison highlights an important feature of the Indian framework. Section 27 

already provides a statutory foundation for scrutinising restraints on lawful profession, trade 

and business, while Indian courts have developed a substantial body of jurisprudence 

distinguishing permissible contractual obligations from post-employment restraints. 

The comparative lesson is therefore one of convergence in policy concerns but divergence 

in legal mechanism. Both jurisdictions recognise concerns surrounding occupational mobility 

and the potentially restrictive effects of non-compete agreements, but India addresses the issue 

principally through statutory contract law and judicial interpretation, whereas the United States 

has experienced a more fragmented and contested regulatory trajectory. 

For the purposes of senior-management employment contracts, the comparative analysis 

reinforces the proposition that the solution need not lie in creating increasingly broad 

restrictions on executive mobility. Instead, contractual arrangements should be designed to 

protect specific legitimate interests through mechanisms that do not unnecessarily restrain the 

former employee's ability to pursue a lawful profession. 

Implications for the Indian Legal Debate 

The comparative analysis ultimately strengthens rather than displaces the central argument of 

this study. The American experience does not demonstrate that India requires a new general 

prohibition on post-employment non-compete clauses. Nor does it establish that senior 

managerial employees should receive a separate exemption from restrictions on restraint of 

trade. 

Rather, it demonstrates the continuing relevance of the underlying policy balance between 

business protection and occupational freedom. Within the Indian framework, this balance can 

be addressed through the careful classification and drafting of contractual obligations. 

The appropriate response to the concerns of employers employing senior managerial personnel 

is therefore not necessarily to expand the scope of post-employment non-compete clauses. 

Instead, employers should identify the particular commercial interest requiring protection and 

employ the narrowest legally sustainable contractual mechanism capable of addressing that 

interest. This approach is consistent with the distinction developed in Indian jurisprudence 

between restraining a person's future profession and protecting legitimate proprietary interests. 

The comparative discussion consequently provides a bridge to the next part of the study, which 

examines the contractual instruments that may be used as alternatives to broad post-
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employment non-compete clauses, including garden leave, deferred compensation 

arrangements, confidentiality obligations and carefully scoped non-solicitation provisions. 
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Instrument Design: Legally Sustainable Alternatives to Post-Employment Non-Compete 

Clauses 

The preceding analysis demonstrates that the principal difficulty with post-employment non-

compete clauses under Section 27 of the Indian Contract Act, 1872 is that their operation 

extends beyond the termination of the employment relationship and may directly restrict an 

individual's ability to pursue a lawful profession, trade or business. This presents a particular 

challenge for employers seeking to retain senior managerial personnel and protect 

commercially sensitive interests. Senior executives may possess strategic information, 

confidential business knowledge, customer relationships and specialised expertise, creating 

legitimate reasons for employers to seek contractual protection. However, the protection of 

such interests does not necessarily require a blanket prohibition on the executive's future 

employment. 

The appropriate approach is therefore to distinguish the objective sought by the employer from 

the contractual instrument used to achieve it. Where the objective is retention, financial 

incentives may be more appropriate than a restraint on future employment. Where the objective 

is protection of confidential information, confidentiality obligations may be more appropriate. 

Where the concern relates to the transition period immediately following resignation, garden 

leave may provide a contractual mechanism that operates while the employment relationship 

continues. The following instruments illustrate how senior-management retention and 

employer protection may be structured without relying upon a broad post-employment non-

compete. 

Garden Leave as a Lawful Substitute 

Garden leave refers to an arrangement under which an employee remains employed and 

continues to receive contractual remuneration and benefits during a period of notice, while 

being directed not to perform active duties or to have limited involvement in the employer's 

operations. The employee remains subject to the obligations arising from the employment 

relationship during this period. 

The legal significance of garden leave lies in its timing. Unlike a conventional post-

employment non-compete, a properly structured garden-leave arrangement operates during the 

subsistence of the employment relationship. The employee has not yet ceased to be an 

employee and therefore remains subject to contractual duties applicable during employment. 
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The distinction between restrictions operating during employment and restraints imposed after 

termination is central to the judicial approach under Section 27. 

For senior management, garden leave can provide a practical transition period during which 

the employer can restrict immediate access to sensitive business operations while continuing 

to employ and remunerate the executive. This may reduce the risk associated with the 

immediate transfer of strategic knowledge to a competitor without imposing a lengthy 

prohibition on the individual's future employment. 

However, the drafting of a garden-leave provision remains important. The clause should clearly 

identify the notice period, remuneration and benefits during the period, the employee's 

continuing contractual duties and the circumstances in which the employer may place the 

employee on garden leave. The clause should also be distinguished clearly from a provision 

that purports to prohibit employment after termination. 

Garden leave should therefore not be treated as a disguised post-employment non-compete. Its 

legal rationale depends upon the continuing existence of the employment relationship during 

the restricted period. Once employment has ended, a separate restraint preventing the employee 

from obtaining competing employment may attract Section 27. 

Deferred Compensation and Retention-Based Financial Arrangements 

A second alternative is to use financial incentives to achieve retention objectives rather than 

attempting to restrict an employee's future employment. Senior-management compensation 

may include deferred bonuses, retention payments, long-term incentive arrangements or other 

forms of remuneration that become payable upon completion of a specified period of service 

or achievement of agreed conditions. 

The distinction between such arrangements and non-compete clauses is significant. A financial 

incentive does not necessarily prevent an employee from joining another organisation after 

termination. Instead, it structures the economic consequences of remaining with the employer 

for an agreed period. The employee retains the ability to leave employment, while the 

contractual entitlement to an additional benefit may depend upon the fulfilment of specified 

conditions. 

For example, an employer may structure a retention bonus under which a senior executive 

becomes entitled to a deferred payment upon completing a specified period of employment. If 

the employee voluntarily leaves before the relevant vesting date, the contractual entitlement 
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may not arise or may be subject to appropriately structured contractual consequences. Such an 

arrangement pursues the commercial objective of retention without directly prohibiting the 

employee from pursuing another profession or employment after departure. 

The design of such arrangements nevertheless requires careful consideration. A financial 

provision should genuinely operate as a compensation or incentive mechanism rather than 

functioning in substance as a penalty designed solely to discourage the employee from joining 

a competitor. The contractual purpose, structure, proportionality and connection with the 

employee's remuneration should therefore be clearly established. 

For senior management, deferred compensation may be particularly useful because executive 

remuneration commonly includes performance-linked and long-term components. Instead of 

relying upon a post-employment restriction, employers can align the retention of senior 

executives with deferred economic benefits. This shifts the contractual mechanism from 

restraining future employment to rewarding continued service. 

Confidentiality and Protection of Proprietary Information 

Confidentiality obligations provide another important mechanism for protecting employer 

interests after termination. Unlike a non-compete clause, a confidentiality provision does not 

necessarily prevent a former employee from working for another organisation. Instead, it seeks 

to prevent the disclosure or misuse of information that legitimately belongs to or is protected 

by the employer. 

This distinction is particularly significant in senior-management relationships. Senior 

executives may have access to information relating to business strategy, pricing, financial 

plans, product development, customer information, technical processes, commercial 

negotiations and other sensitive matters. The employer's interest in preventing misuse or 

disclosure of such information may continue even after employment has ended. 

A well-drafted confidentiality provision should therefore identify, as far as practicable, the 

categories of information requiring protection. Rather than imposing a general prohibition on 

the employee's future activities, the covenant should be directed towards the specific 

information or proprietary interest that the employer seeks to protect. 

The distinction between confidentiality and non-compete obligations is illustrated by judicial 

treatment of restrictive covenants in cases such as VFS Global Services v. Suprit Roy, where 

contractual obligations relating to confidentiality were considered separately from restrictions 
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affecting post-employment competition. The case demonstrates the importance of examining 

the actual purpose and operation of each contractual obligation rather than treating every post-

employment restriction as legally identical. 

Accordingly, the employer's legitimate concern regarding the protection of confidential 

information should be addressed through a confidentiality obligation rather than through a 

blanket prohibition on employment with competitors. This approach is particularly appropriate 

where the employer's actual concern is the misuse of information rather than competition itself. 

Tightly Scoped Non-Solicitation Covenants 

A further alternative is a narrowly drafted non-solicitation covenant. Such a covenant may seek 

to prevent a former senior employee from actively soliciting specified customers, clients, 

employees or business relationships of the former employer. 

The legal distinction between non-solicitation and non-compete provisions is important. A 

general non-compete prevents the former employee from undertaking competing employment 

or business activity. A non-solicitation provision, by contrast, may be directed towards a 

particular form of conduct that affects an identifiable commercial relationship. 

For senior management, the distinction can be commercially significant. A senior executive 

may have developed substantial relationships with customers, suppliers or employees during 

the course of employment. The employer may therefore have a legitimate concern that the 

executive will actively solicit those relationships upon departure. A carefully drafted provision 

addressing the specific conduct may protect that interest without preventing the executive from 

obtaining employment altogether. 

However, non-solicitation clauses should not be drafted so broadly that they effectively operate 

as disguised non-compete restrictions. The wording should identify the particular activity being 

restricted and should avoid unnecessarily preventing the former employee from working in the 

relevant industry. The distinction between a genuine protection of a specific business 

relationship and a general prohibition on competition must therefore remain central to the 

drafting exercise. 

Intellectual Property and Proprietary-Interest Protection 

Senior executives may also have access to intellectual property, proprietary business materials 

and other assets belonging to the employer. Contractual provisions dealing with ownership, 
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assignment, use and protection of such interests may provide a further mechanism for 

addressing employer concerns. 

The legal rationale differs from a non-compete restriction. An intellectual-property provision 

seeks to establish or protect rights relating to identifiable property or work product, whereas a 

non-compete provision seeks to restrict the individual's future economic activity. Consequently, 

an employer seeking to protect intellectual property should identify the relevant rights and 

contractual obligations rather than attempting to achieve the same objective indirectly through 

a prohibition on future employment. 

This distinction supports a broader principle of contractual design: the contractual 

mechanism should correspond to the interest that requires protection. Where the interest 

is confidential information, use confidentiality provisions. Where the interest concerns 

intellectual property, use appropriate ownership and assignment provisions. Where the concern 

relates to specified customer or employee relationships, consider appropriately limited non-

solicitation provisions. Where the objective is retention, consider deferred compensation and 

other incentive structures. 

Combining Protective Instruments Without Creating a Composite Restraint 

Employers may legitimately require more than one form of contractual protection. A senior-

management employment agreement may therefore contain confidentiality, intellectual-

property, non-solicitation, notice-period and compensation provisions. The existence of 

multiple obligations is not inherently problematic; the difficulty arises when they are drafted 

collectively as a broad prohibition on competing employment. 

A carefully structured agreement should distinguish each contractual objective and state the 

corresponding obligation separately. This allows the legal character of each provision to be 

assessed independently and reduces the risk that a legitimate protective obligation will be 

confused with an impermissible restraint on future employment. 

The drafting principle can therefore be expressed as follows: 

Protect the interest, not the employee's entire future occupation. 

An employer's objective should be to protect a specific confidential asset, customer 

relationship, intellectual-property right or contractual investment rather than to eliminate the 

former employee's ability to compete in the labour market. 
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This approach is especially relevant to senior management because the commercial risks 

associated with executive departures can be substantial. However, the greater the employer's 

legitimate interest, the greater the need for precision in identifying the interest that requires 

protection. Seniority should therefore encourage more sophisticated contractual drafting rather 

than broader restrictions on occupational mobility. 

A Model Framework for Senior-Management Contract Design 

Based on the preceding analysis, senior-management employment contracts may adopt a 

layered approach to protection: 

Employer Objective Preferred Contractual 

Instrument 

Principal Function 

Retain senior executive Deferred compensation / 

retention incentive 

Rewards continued 

service 

Manage transition after resignation Garden leave / notice-

period arrangements 

Operates during 

employment 

Protect confidential information Confidentiality covenant Prevents disclosure or 

misuse 

Protect intellectual property IP ownership and 

assignment provisions 

Protects identifiable 

proprietary rights 

Protect specific customer 

relationships 

Narrow non-solicitation 

covenant 

Restricts specified 

solicitation activity 

Prevent former executive from 

working anywhere in the competing 

industry 

Post-employment non-

compete 

High Section 27 risk 

The final category represents the central problem examined by this research. A blanket 

prohibition on future employment may address the employer's commercial concern in the 

broadest possible manner, but its breadth is also what creates the strongest conflict with the 

statutory protection of occupational freedom under Section 27. 

A layered contractual approach is therefore preferable because it separates retention incentives 

from proprietary protection and occupational restrictions. It allows employers to address 



        Volume 4 – Issue 1          Journal of Multi-Disciplinary Legal Research (Peer-Reviewed)           ISSN: 2582-9947 
 
 

1041 
 

identifiable risks without assuming that preventing competition itself is a legally permissible 

objective. 

The Principle of Proportionate Contractual Protection 

The analysis suggests that the most sustainable approach to senior-management contractual 

drafting is not to maximise the scope of post-employment restrictions but to maximise the 

precision with which legitimate interests are protected. Seniority, access to confidential 

information and strategic responsibility may justify greater attention to confidentiality, 

intellectual-property protection and carefully defined solicitation restrictions. They do not, 

however, necessarily justify converting those interests into a general prohibition on future 

employment. 

Accordingly, contractual drafting should proceed from three questions: 

1. What legitimate interest of the employer requires protection? 

2. What specific conduct creates the relevant risk? 

3. What is the narrowest contractual mechanism capable of addressing that risk 

without unnecessarily restraining future occupational activity? 

This approach provides a more legally sustainable alternative to the traditional "golden 

handcuff" model. Instead of attempting to bind a senior executive to the organisation after 

termination, the employer can structure incentives and protective obligations around the 

particular interests that genuinely require contractual protection. 

The objective is therefore not to eliminate the legitimate interests of either party. It is to 

reconcile employer protection with employee mobility through contractual instruments that 

respect the statutory framework of Section 27. 
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Findings, Recommendations and Conclusion 

Findings of the Study 

The analysis of Section 27 of the Indian Contract Act, 1872, together with the judicial 

development of the law relating to restrictive covenants, leads to several significant findings 

concerning the enforceability of post-employment non-compete clauses applicable to senior 

managerial employees. 

Finding 1: The Indian legal position on post-employment non-compete clauses is 

substantially settled 

The study finds that the enforceability of post-employment non-compete clauses is not an 

entirely unsettled question under Indian law. The judicial development from Niranjan Shankar 

Golikari v. Century Spinning and Manufacturing Co. Ltd. through Superintendence Company 

of India (P) Ltd. v. Krishan Murgai and Percept D'Mark (India) Pvt. Ltd. v. Zaheer Khan 

demonstrates a consistent distinction between restrictions operating during employment and 

restraints that continue after termination. 

While restrictions forming part of an existing employment relationship may be treated 

differently, a contractual provision that operates after termination and restrains the former 

employee from pursuing a lawful profession, trade or business falls within the central concern 

of Section 27. The analysis therefore indicates that Golikari should not be interpreted as 

establishing a general judicial exception for post-employment non-compete clauses. 

Finding 2: Senior managerial status does not independently create an exception to Section 

27 

Senior managerial employees may occupy positions involving substantial bargaining power, 

specialised expertise and access to confidential and strategic information. These characteristics 

may strengthen an employer's legitimate commercial interest in protecting its business 

following the employee's departure. 

However, the study finds no independent statutory basis for treating senior managerial 

personnel as a separate category exempt from the operation of Section 27. Seniority may be 

relevant to the factual circumstances surrounding a contractual dispute, but it does not by itself 

transform a post-employment restraint on lawful professional activity into an enforceable 

covenant. 
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Consequently, the fact that a former employee was a chief executive, chief financial officer, 

senior manager or other senior executive cannot, by itself, provide a legal justification for a 

blanket post-employment prohibition on competing employment. 

Finding 3: Employer protection and restraint of trade are legally distinguishable 

objectives 

The study finds that protecting a legitimate proprietary interest is conceptually different from 

preventing competition. An employer may have a legitimate interest in protecting confidential 

information, trade secrets, intellectual property and specific commercial relationships. 

However, the contractual mechanism used to protect such interests must be distinguished from 

a clause that simply prevents a former employee from working for a competitor. 

This distinction is particularly important in senior-management contracts. The greater access 

that senior executives may have to sensitive information strengthens the need for appropriate 

protective obligations, but it does not necessarily justify restricting the individual's entire future 

occupational activity. 

Finding 4: Non-compete, confidentiality and non-solicitation clauses should not be 

treated as interchangeable 

The analysis demonstrates that restrictive covenants can have substantially different legal 

purposes. A non-compete clause restricts future competition or employment. A confidentiality 

clause protects information from disclosure or misuse. A non-solicitation provision may 

address specific conduct involving customers, clients or employees. 

The distinction is therefore not merely one of drafting terminology. It can determine whether a 

contractual provision is characterised as a restraint on trade or as protection of a specific 

legitimate interest. 

The treatment of different obligations in cases such as VFS Global Services v. Suprit Roy 

illustrates the importance of examining each contractual obligation according to its substance 

and practical effect rather than treating all post-employment obligations as a single category. 

Finding 5: Broad composite clauses create unnecessary legal uncertainty 

The study further finds that combining non-compete, confidentiality, non-solicitation and 

proprietary-interest provisions into a single broad restrictive covenant can create significant 
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enforceability problems. A clause may contain legitimate protective obligations alongside a 

provision that operates as a restraint on future employment. 

Where this occurs, the parties may be required to litigate the validity and severability of 

individual components. Consequently, even where an employer possesses a legitimate interest 

in protecting confidential information or customer relationships, overbroad drafting may 

weaken the contractual protection available to the employer. 

The issue is therefore not merely whether an employer should use restrictive covenants, but 

whether each covenant is precisely drafted to address the particular interest requiring 

protection. 

Finding 6: Retention objectives can be separated from post-employment restraint 

The study finds that an employer's desire to retain senior managerial personnel does not 

necessarily require a post-employment non-compete clause. Retention and protection are 

distinct objectives and can be addressed through different contractual instruments. 

Retention objectives may be addressed through deferred compensation, retention incentives 

and other remuneration structures. Transition-related concerns may be addressed through 

appropriate notice-period arrangements or garden leave, while confidentiality and proprietary 

interests can be protected through specifically drafted contractual obligations. 

This approach reduces the need to rely upon a blanket prohibition on future employment. 

 Recommendations 

Based on the findings of the study, the following recommendations are proposed. 

Recommendation 1: Avoid blanket post-employment non-compete clauses 

Employers should avoid relying upon broad clauses that prohibit senior managerial employees 

from joining competitors or carrying on competing activities for extended periods after 

termination. Such clauses create a significant risk of being characterised as restraints on the 

exercise of a lawful profession, trade or business under Section 27. 

The drafting objective should instead be to identify the specific commercial risk that the 

employer seeks to address. 

Recommendation 2: Separate contractual protections according to their purpose 

Senior-management employment agreements should distinguish clearly between: 
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• confidentiality obligations; 

• intellectual-property provisions; 

• non-solicitation obligations; 

• garden-leave provisions; 

• notice-period obligations; and 

• retention or deferred-compensation arrangements. 

Each provision should state the particular interest it seeks to protect. This reduces the 

possibility that legitimate protective obligations will be unnecessarily incorporated into a broad 

restraint on future employment. 

Recommendation 3: Use confidentiality provisions to protect confidential information 

Where the principal concern is the potential disclosure or misuse of commercially sensitive 

information, employers should rely upon carefully drafted confidentiality provisions rather 

than attempting to prevent the former executive from obtaining employment altogether. 

The agreement should identify the relevant categories of confidential information with 

sufficient precision and establish the continuing obligations concerning its use and disclosure. 

Recommendation 4: Use narrowly formulated non-solicitation provisions where 

appropriate 

Where the employer's concern relates to specific customer, client or employee relationships, a 

narrowly formulated non-solicitation provision may be more appropriate than a general non-

compete. 

Such provisions should identify the conduct being restricted and should not be drafted so 

broadly that they effectively prevent the former employee from obtaining employment or 

participating in the relevant industry. 

Recommendation 5: Consider garden leave for the transition period 

Where an employer requires a period of separation between an executive's resignation and 

commencement of competing employment, garden leave may provide a more appropriate 

contractual mechanism where the employee remains within the employment relationship and 

continues to receive contractual remuneration and benefits. 
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The arrangement should be clearly distinguished from a post-employment restriction and 

should specify the employee's obligations during the notice period. 

Recommendation 6: Use retention incentives instead of occupational restraints 

Employers seeking to retain senior managerial personnel should consider deferred 

compensation, retention bonuses and other appropriately structured long-term incentive 

arrangements. These mechanisms seek to encourage continued service through financial 

incentives rather than by preventing an employee from pursuing employment elsewhere. 

This approach is particularly relevant for senior executives because compensation structures 

can be designed to align retention with long-term organisational objectives. 

Recommendation 7: Draft for enforceability rather than rely on judicial severability 

Employers should not treat the possibility of a court severing an invalid provision as a substitute 

for careful drafting. While severability may, in appropriate circumstances, preserve valid 

contractual obligations, litigation remains costly and uncertain. 

The preferable approach is to distinguish the contractual obligations clearly at the drafting stage 

and ensure that each provision independently reflects a legitimate and legally sustainable 

objective. 

Recommendation 8: Consider whether legislative clarification is necessary 

The study does not recommend an immediate broad statutory exception for senior managerial 

employees. Creating a general exception allowing employers to impose post-employment non-

compete clauses upon senior executives could undermine the occupational freedom protected 

by Section 27 and create uncertainty concerning the definition of senior management and the 

limits of permissible restraint. 

However, continued judicial and legislative consideration of the treatment of legitimate 

proprietary interests, confidentiality obligations and carefully scoped protective covenants may 

assist in developing greater certainty for both employers and senior employees. 

Answer to the Research Questions 

RQ1: Is the enforceability of post-employment non-compete clauses genuinely unsettled? 

The study concludes that the core legal position is substantially settled. Indian judicial 

jurisprudence has consistently distinguished restrictions operating during employment from 
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restraints continuing after termination. A post-employment clause that restrains a former 

employee from pursuing a lawful profession, trade or business is subject to the prohibition 

contained in Section 27. 

The continuing litigation concerning individual contractual clauses should therefore not 

automatically be interpreted as evidence that the fundamental legal position itself is unsettled. 

RQ2: What distinguishes a void non-compete from an enforceable protective covenant? 

The principal distinction is the interest and activity targeted by the contractual provision. A 

non-compete directly restricts the individual's ability to compete or obtain employment. A 

confidentiality obligation protects information, while a properly limited non-solicitation 

provision may protect specific commercial relationships. 

The legal analysis must therefore focus upon the substance and practical operation of the 

covenant rather than its title alone. 

RQ3: Does senior managerial status alter the application of Section 27? 

The study concludes that seniority, specialised knowledge, bargaining power and access to 

confidential information may strengthen the employer's factual justification for seeking 

contractual protection, but they do not independently create an exception to Section 27. 

Senior management therefore presents a stronger case for precise protective drafting, rather 

than a general case for unrestricted post-employment non-competes. 

RQ4: What does the United States experience reveal? 

The United States experience demonstrates the continuing policy debate concerning worker 

mobility and employer protection but does not provide a direct template for Indian law. The 

attempted federal regulation of non-compete clauses through the FTC Rule and its subsequent 

legal difficulties demonstrate that substantive policy objectives must operate within an 

appropriate statutory and institutional framework. 

The comparison therefore provides useful policy insight but does not require India to replace 

its existing Section 27 framework with an equivalent regulatory model. 

RQ5: What contractual mechanisms can substitute for post-employment non-competes? 

The study identifies a combination of contractual mechanisms that may address different 

employer interests without relying upon a broad post-employment non-compete. These include 
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garden leave, deferred compensation and retention incentives, confidentiality provisions, 

intellectual-property protections and carefully formulated non-solicitation obligations. 

The appropriate mechanism should depend upon the particular legitimate interest that the 

employer seeks to protect. 

Overall Contribution of the Study 

The contribution of this study lies in reframing the debate surrounding senior-management 

non-compete clauses. The question should not be limited to whether employers should be 

permitted to prevent senior executives from joining competitors. Rather, the analysis should 

begin by identifying the specific interest that the employer seeks to protect and then 

determining whether the contractual instrument selected is legally compatible with Section 27. 

This approach exposes what may be described as a category error in restrictive-covenant 

drafting. A desire to protect confidential information, customer relationships or organisational 

investment may lead employers to adopt a broad non-compete clause even though the actual 

interest requiring protection could be addressed through a narrower contractual obligation. 

The study therefore contributes at two levels. At the doctrinal level, it reinforces the distinction 

between during-employment restrictions and post-employment restraints. At the practical level, 

it proposes a more precise approach to senior-management contract design, under which 

retention incentives and proprietary-interest protections are separated from restrictions on 

future employment. 

The resulting approach may be described as “protection through precision rather than 

restraint through breadth.” The objective is not to eliminate the employer's legitimate 

commercial interests but to protect those interests without unnecessarily restricting the former 

employee's ability to pursue a lawful profession. 

Conclusion 

The question posed by this study—whether post-employment non-compete clauses for senior 

management represent "golden handcuffs" or void contractual restraints—cannot be answered 

merely by reference to the commercial sophistication of the parties or the importance of the 

employee's position. The decisive consideration under the Indian legal framework is the nature, 

purpose and operation of the contractual restriction. 
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Section 27 of the Indian Contract Act, 1872 establishes the fundamental statutory prohibition 

against agreements restraining the exercise of a lawful profession, trade or business. The 

judicial development from Niranjan Shankar Golikari through Superintendence Company of 

India v. Krishan Murgai and Percept D'Mark v. Zaheer Khan demonstrates the importance of 

distinguishing restrictions operating during employment from restraints continuing after 

termination. The jurisprudence does not establish a general exception permitting employers to 

prevent former employees from pursuing competing employment merely because they occupy 

senior managerial positions. 

The seniority of an employee nevertheless remains commercially significant. Senior managers 

may possess access to strategic information, confidential knowledge, intellectual property and 

important customer and employee relationships. These interests justify careful contractual 

protection, but they do not necessarily justify restricting the individual's future occupation. The 

legal challenge is therefore to protect the employer's legitimate proprietary interests without 

converting that protection into a restraint on the employee's livelihood. 

The analysis further demonstrates that non-compete, confidentiality, non-solicitation and 

intellectual-property provisions should not be treated as interchangeable. Their different 

purposes and practical effects require separate legal analysis. A broad composite clause may 

unnecessarily expose an otherwise legitimate contractual arrangement to challenge, whereas 

precise drafting can identify and protect the specific interest at stake. 

The comparative experience of the United States reinforces the importance of this distinction. 

The FTC's attempt to introduce a broad federal approach to non-compete restrictions and the 

subsequent judicial and regulatory developments demonstrate the difficulty of reconciling 

worker mobility, employer protection and institutional authority through a single 

comprehensive rule. The American experience therefore provides a useful comparative 

perspective but does not require India to abandon or substantially replace its established Section 

27 framework. 

Ultimately, the study concludes that the future of senior-management retention design in India 

should not depend upon increasingly expansive post-employment non-compete clauses. 

Employers can pursue their legitimate objectives through a combination of garden leave, 

appropriately structured deferred compensation, confidentiality obligations, intellectual-

property protections and narrowly formulated non-solicitation provisions. Such mechanisms 
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allow contractual protection to be directed towards the specific interest requiring protection 

rather than towards the former employee's entire future professional activity. 

The central lesson is therefore simple: Indian law does not necessarily require employers 

to choose between protecting their legitimate commercial interests and respecting 

employee mobility. It requires them to design their contractual protections with greater 

precision. The challenge is not to create broader golden handcuffs, but to develop contractual 

arrangements that protect legitimate business interests without attempting to restrain lawful 

professional activity after employment has ended.  
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