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and Online Dispute Resolution (ODR) Amid Legal and Ethical Challenges
by
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Abstract

The growing complexity of commercial disputes in India has led to a significant shift from
traditional litigation in courts to Alternative Dispute Resolution (ADR) methods, with
mediation emerging as a favoured option. Mediation is particularly effective for addressing
business-related disputes because of its flexible, confidential, and time-saving characteristics.
Specifically, international commercial mediation offers a valuable alternative to traditional
arbitration, presenting distinct advantages. This paper seeks to analyse the key features of
international mediation in commercial contexts and its practical significance across various
scenarios, emphasising its contribution to supporting judicial systems. As the global economy
becomes increasingly interconnected, cross-border arbitration and mediation have become
essential for resolving international business disputes. These approaches provide a more
efficient and less rigid substitute for court processes, which often encounter jurisdictional and
procedural hurdles. In contrast to arbitration, which leads to binding resolutions via arbitral
awards, mediation focuses on reaching a consensus facilitated by a neutral mediator, enabling
the parties to preserve their professional relationships. These procedures are overseen by
respected international organisations, ensuring their legitimacy and acceptance across diverse
legal frameworks. Consequently, mediation has become vital for resolving global commercial
disputes, offering a cooperative and cost-effective alternative to litigation. This paper
investigates mediation practice in India and internationally, providing comparative insights. In
India, the legal basis for mediation is outlined in the Arbitration and Conciliation Act, 1996,
and further strengthened by the Commercial Courts Act, 2015, which requires pre-litigation
mediation in commercial cases. These legislative measures reflect India’s commitment to
institutionalising mediation by global standards like the UNCITRAL Model Law and the
Singapore Convention on Mediation. Globally, entities such as the International Chamber of

Commerce (ICC) and the World Intellectual Property Organisation (WIPO) are instrumental in
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standardising mediation procedures, improving access through physical infrastructure and
digital resources. Notable cases further illustrate the success of mediation in resolving intricate
disputes. Moreover, cultural and societal factors influence mediation results nationally and
internationally. Through this analysis, the paper underscores the increasing importance of
mediation in effectively resolving commercial disputes and fostering a more integrated global
business environment. Also, the paper investigates the transforming function of mediation and
Online Dispute Resolution (ODR) as credible substitutes for conventional litigation and
arbitration in resolving transnational commercial disputes. Mediation, characterised by its
focus on consensus-building and the preservation of relationships, alongside ODR, noted for
its accessibility and economic efficiency, is increasingly recognised within the Indian legal
framework. The research delves into contemporary legal reforms, encompassing India's
engagement with international agreements such as the Singapore Convention on Mediation,
while evaluating the efficacy of institutional mechanisms that undergird these alternative
dispute resolution methods. Furthermore, it critically examines the legal and ethical dilemmas
associated with confidentiality, enforceability, cross-border enforcement, data protection, and
disparities in digital access. By assessing both the practical and normative facets of employing
mediation and ODR in international commercial disputes, the manuscript underscores their
capability to augment India's dispute resolution framework, emphasising the necessity for

rigorous regulatory structures and ethical protections.
Introduction

“Mediation's value is significantly greater than arbitration and litigation!”

Joseph Grynbaum's assertion holds in theory and practice when observing the actual situation
of international and national communities. International commercial arbitration has been the
principal method for settling cross-border disputes for many years. Nevertheless, the global
business community has increasingly voiced concerns regarding arbitration, citing high
expenses, delays, and inflexible procedures. Consequently, there is a rising interest in
alternative dispute resolution methods, with mediation gaining popularity as the preferred
choice. Initially, the limited application of mediation was frequently attributed to the lack of
robust institutional support for consensus-based dispute resolution throughout much of the

twentieth and early twenty-first centuries.

During the Cold War, nations employed armed force, military interventions, defensive

alliances, and diplomatic efforts to resolve conflicts. Though negotiation was utilised, it
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primarily aimed at maintaining nuclear equilibrium. It was notably applied to address the
Cuban Missile Crisis. From 2011 to 2015, the number of casualties in conflicts surged sixfold.
The year 2014 marked the Rwandan genocide and became the most lethal year since the Cold
War concluded. Several methods exist to address and manage international disputes, such as
avoidance, withdrawal, bilateral negotiations, third-party involvement, and warfare. Currently,
mediation has emerged as a prominent mechanism for dispute resolution on the international
stage. 1 74 countries have embraced provisions for settling their disputes through more peaceful
means. The primary motivation for this transition is to eliminate all forms of violence.
However, it has recently been acknowledged that there have long been institutional frameworks
for mediation and conciliation, including those established by the International Chamber of
Commerce (ICC)—notably its revised rules introduced in 2014. Likewise, the UNCITRAL
Conciliation Rules have been available for some time, although they have not been utilised by
parties to the same degree as arbitration mechanisms. This suggests that an absence of
institutional or regulatory frameworks for mediation cannot solely explain the historical

inclination towards arbitration.?

In a 2016 report submitted to the United Nations during its 72nd session, the Secretary -General
underscored activities promoting mediation as a peaceful avenue for resolving disputes and
conflict prevention and resolution. The report also set forth five general elements to enhance
the mediation process, which included creating a supportive environment, designing a
mediation strategy and process, conducting effective operations, ensuring implementation, and
fostering capacity building. Nations have increasingly turned to this method to resolve their
interstate disputes. In the 21st century, mediation is the most effective approach for peacefully
managing conflicts. This is evident from numerous instances where one nation has stepped in
as a mediator to resolve issues between two other countries. According to the "Mediation Style
and Crisis Outcome" study conducted in 2006, it was revealed that from 1918 to 2001,

approximately 128 crises were resolved through mediation.*

In today's highly interconnected global market, disputes arising from cross-border commerce
have become more frequent, underscoring the necessity for resolution methods that are

efficient, cost-effective, and culturally sensitive. This research evaluates the growing

3 Nehul Sharma & Bhavana Asthana, Recent Trends and Contemporary Issues in International Commercial
Mediation, Vol. 3 Issue 4, IILDAI, 67-77 (2017) https://thelawbrigade.com/wp-content/uploads/2019/05/Nehul-

Bhavana.pdf
4 Darshee Madhukallya, Role of Mediation in International Disputes, iPleaders (06 June, 2025, 09:51 AM)
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significance of mediation in settling international commercial disputes, highlighting its
flexibility, procedural adaptability, and increasing acceptance within legal frameworks
worldwide. Unlike adjudicative processes such as arbitration and litigation, mediation fosters
collaborative dialogue and aids in preserving business relationships, an essential element in
global trade. In India, resolving commercial disputes can be more complex than merely starting
a legal action. Although initiating a civil suit is pretty simple, the Indian judicial system is
overloaded with a significant backlog of cases, often leading to delays that can last for decades.
While an in-depth examination of the reasons for such delays is not the focus of this paper, it
is clear that these lengthy timelines are ill-suited for commercial disputes, where time often
correlates with financial losses. This ineffectiveness has led to a rising preference for
alternative dispute resolution (ADR) methods, especially arbitration. Arbitration has gained
traction for providing binding decisions and holding the legal authority of a court ruling.
However, as arbitration has developed, it has started replicating the complexities and expenses
of traditional litigation, becoming increasingly formal and protracted. Although mediation has
been established for a long time, it has recently resurfaced as a significant topic in the realm of
commercial dispute resolution. Two primary factors have influenced this resurgence: India's
endorsement of the United Nations Convention on International Settlement Agreements
resulting from Mediation (widely recognised as the Singapore Convention on Mediation), and
the COVID-19 lockdowns, which required more adaptable and accessible methods for dispute

resolution.’

Arbitration has become increasingly popular on an international scale, especially in the
resolution of commercial and investment conflicts. A significant factor contributing to its
widespread acceptance is the 1958 New York Convention, which more than 170 nations have
embraced. This treaty guarantees that arbitral decisions made in one country can be
acknowledged and enforced in others, with only a few exceptions. Consequently, arbitration
has developed a reputation as a dependable and effective means of settling international

disputes. It is frequently utilised in global trade, construction, energy, and foreign investments.

While historically viewed as a less formal and non-binding, mediation has gained popularity
globally in recent years. The introduction of the Singapore Convention on Mediation in 2020

has elevated mediation's standing as an effective tool for resolving cross-border disputes,

5 Sahil Kanuga and Shraddha Bhosale, Mediation of Commercial Disputes in India, Vol.7 Issue 2, NLUJLR,
282-299 (2021)
https://nishithdesai.com/Content/document/pdf/Articles/Mediation_of commercial disputes_in India.pdf
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particularly in commercial contexts. Like how the New York Convention assists in the
international enforcement of arbitral awards, the Singapore Convention establishes a
framework for acknowledging mediated settlement agreements throughout various legal
systems. This advancement has made mediation more appealing for parties looking to settle
disputes amicably and avoid adversarial legal confrontations, indicating a significant change
in global dispute resolution dynamics. In practice, mediation and arbitration are frequently
complemented by one another. Numerous international commercial contracts now feature
multi-tiered dispute resolution provisions, requiring parties to pursue mediation before
advancing to arbitration or litigation. This tiered approach enables parties to seek mutually
acceptable solutions through mediation while retaining arbitration as a secondary option. The
increasing adoption of these hybrid models demonstrates a preference for blending the
enforceability of arbitration with the cooperative and flexible aspects of mediation for
addressing cross-border disputes. The stronger preference for arbitration is primarily connected
to broader developments, including establishing comprehensive international treaties after
World War 11, explicitly designed to promote international commercial arbitration. In contrast,
international mediation has often operated under the concept of 'soft law', lacking the
enforceable authority of treaties. Additionally, there has been a clear tendency—especially
within Western legal traditions—toward adjudicatory forms of dispute resolution. While a
conclusive analysis of why arbitration enjoys preference over mediation in commercial matters
is still lacking, various practical and strategic factors continue to lead parties and legal

professionals to regard arbitration as the more dependable option.®
All About Mediation

Mediation is frequently viewed as a non-adjudicative and generally informal approach to
resolving disputes, where parties voluntarily participate in discussions to find acceptable
solutions for all involved. This adaptable process, characterised by diverse styles and
procedures, is fundamentally based on party autonomy and self-determination principles.
These principles are at the heart of mediation, setting it apart from more formal adjudicative
processes. Historically, mediation has served as an essential method for resolving disputes in

both formal and informal settings. Across various cultures and eras, people have turned to

® Tanmeet Singh Sachdeva, Cross-Border Arbitration and Mediation, Legal Vidhiya (07 June, 2025, 07:41 AM)
https://legalvidhiya.com/cross-border-arbitration-and-mediation/
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mediation strategies as a substitute for litigation, addressing a wide range of conflicts through

collaborative solutions rather than adversarial engagement.

In India, structured mediation received formal recognition with the passage of the Commercial
Courts Actin 2015, following recommendations made by the 253rd Law Commission of India.
This Act was amended in 2018 to add Section 12A,” which requires parties to explore mediation
options before commencing litigation, as outlined in the Commercial Courts (Pre-Institution
Mediation and Settlement) Rules, 2018. This amendment signified a notable shift toward
embedding mediation within India's official dispute resolution system. Moreover, Section 89(1)
of the Code of Civil Procedure, 1908 (CPC), allows courts to direct disputes toward out-of-
court resolution methods, including arbitration, conciliation, judicial settlements, Lok Adalats,
or mediation, when it seems feasible to achieve a settlement.® The legislative intent behind this
is to promote amicable dispute resolution, lower legal expenses for parties, and ease the load
on the judiciary. Mediation centres have been set up throughout India to facilitate this
movement, addressing not only family or matrimonial issues but also civil, commercial,
administrative, and specific insolvency-related matters. The advantages of mediation stem
from its party-focused nature, wherein the mediator's role is to encourage open dialogue
between the conflicting parties. The process empowers parties to negotiate in a non-
confrontational atmosphere, granting them more control over the resolution and promoting
voluntary collaboration. Mediation is also acknowledged as being time-efficient and cost-
effective compared to conventional litigation. An essential advantage of mediation is the
confidentiality it provides. All discussions, suggestions, declarations, and documents shared
during the process are safeguarded, fostering candid and sincere conversations aimed at
settling. Once a settlement is achieved, it is enforceable under Indian law unless deemed void
under the Indian Contract Act, 1872. Challenges to a mediated agreement are limited and
generally considered only on grounds like fraud or procedural shortcomings, which must be

proven with substantial evidence. This guarantees both finality and legal certainty.

Globally, nations such as the United States, the United Kingdom, China, and Australia regularly
utilise mediation to address domestic and international disputes, especially in civil and
administrative areas. A significant advancement on the global stage was the approval of the
United Nations Convention on International Settlement Agreements Resulting from Mediation

(commonly referred to as the Singapore Convention on Mediation) by the UN General

7 The Commercial Courts Act, 2015, § 12A
8 The Code of Civil Procedure, 1908, § 89(1)
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Assembly on 20 December 2018. This Convention establishes a unified legal framework for
enforcing mediation settlements across borders. India signed the Convention on 7 August 2019,
although it has not yet been ratified. Mediation in places like the United States is backed by a
comprehensive institutional framework comprising the American Arbitration Association,
Federal Mediation and Conciliation Service, National Mediation Board, and Judicial
Arbitration and Mediation Services. These entities ensure that mediation is conducted
professionally and effectively. Similarly, the European Union has made considerable progress
in institutionalising mediation through Directive 2008/52 (the Mediation Directive), which
offers member states a standardised framework for managing civil and commercial mediation,

ensuring uniformity and formality across EU countries.’

Cross-border commercial mediation represents a voluntary mechanism for the resolution of
disputes, wherein entities originating from disparate legal frameworks solicit the assistance of
an impartial third party. Distinct from arbitration or litigation, this process does not culminate
in a binding determination imposed by the mediator. Instead, the mediator facilitates the
negotiation process by promoting structured communication, assisting the parties in
collaboratively striving towards an acceptable resolution without forfeiting control over the
outcome.!® This non-adjudicative and consensual methodology is integral to the essence of
cross-border commercial mediation. This mediation modality's conceptual foundation is rooted
in various academic disciplines. Game theory contributes to its cooperative, problem-solving
orientation, while negotiation theory provides the basis for its emphasis on interests rather than
inflexible positions. Furthermore, cultural dimensions theory is pivotal in addressing the
intercultural complexities that inherently emerge in cross-border disputes. Collectively, these
theoretical perspectives inform how mediators engage with parties, shape their strategies, and
influence the outcomes attained in international commercial mediation. The Supreme Court of
India recognised the theoretical validity of mediation in Salem Advocate Bar Association v.
Union of India, wherein it endorsed its efficacy in the expeditious resolution of intricate

commercial conflicts.!!

° Ajay Bhargava, Trishala Trivedi, and Phalguni Nigam, Mediation in India: Charting the Road Ahead, Lexology
(07 June, 2025, 11:56 AM) https://www.lexology.com/library/detail.aspx?g=920e6d73-be01-49a8-8281 -
eb534a81a767

10 Alexander, Nadja Marie, International and Comparative Mediation: Legal Perspectives (2009). Available at
SSRN: https://ssrn.com/abstract=3747498

11(2005) 6 SCC 344
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Several distinctive characteristics set cross-border mediation apart from alternative dispute
resolution methodologies. Confidentiality is paramount, safeguarding the integrity of sensitive
commercial information. The process exhibits high adaptability, accommodating legal
traditions and cultural practice variations. Importantly, party autonomy empowers disputants
to devise innovative and pragmatic solutions that may transcend conventional legal remedies.
These characteristics render it particularly suitable for addressing international business
disputes. The Supreme Court in Afcons Infrastructure Ltd. v. Cherian Varkey Construction Co.
(P) Ltd. reaffirmed these unique attributes, highlighting the appropriateness of mediation in

ongoing commercial relationships.'?

Several foundational principles govern international commercial mediation. Foremost among
these is party autonomy, which ensures that the disputants retain control over the proceedings.
Mediators are required to maintain strict neutrality, remaining independent and impartial
throughout the process. Confidentiality ensures that any information disclosed during
mediation cannot subsequently be utilised detrimentally. Good faith implies that all parties
engage with sincerity and honesty. These norms provide ethical guidance and a procedural
framework for global cross-border mediation practices.!?> These fundamental principles are
formally acknowledged in the Singapore Convention on Mediation, which establishes a
harmonised legal framework for enforcing settlements arising from international commercial

mediations.'*
International Legal Instruments on Cross Border Mediation

In recent decades, the global framework governing cross-border mediation has seen significant
advancements. Various legal instruments have been created to address the unique challenges
involved 1n resolving disputes that cross different legal jurisdictions. The United Nations
Commission on International Trade Law (UNCITRAL) has played a pivotal role in this
progression, developing essential instruments that have greatly impacted worldwide mediation
practices. These initiatives aim to align dispute resolution procedures across various legal

cultures and systems.!?

12/(2010) 8 SCC 24

13 International Mediation Institute, “Code of Professional Conduct for International Commercial Mediators,”
2022

14 United Nations Convention on International Settlement Agreements Resulting from Mediation, opened for
signature Aug. 7, 2019, U.N. Doc. A/73/17 (the “Singapore Convention™)

IS UNCITRAL, “Guide to Enactment and Use 2002,” United Nations Commission on International Trade Law
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In 2018, UNCITRAL revised its earlier 2002 Model Law to better reflect contemporary
mediation practices. The updated law, known as the UNCITRAL Model Law on International
Commercial Mediation and International Settlement Agreements Resulting from Mediation,
introduced important innovations—most notably, provisions that allow for the direct
enforcement of settlement agreements. This revision also represented a conscious
terminological change from “conciliation” to “mediation,” in line with common global usage.
UNCITRAL recognized this shift as essential “to adjust to the actual and practical use of the
terms.” The new Model Law acts as a model legislative framework for countries looking to

effectively regulate cross-border mediation.'®

On a regional level, the European Union has developed its own legal frameworks to govern
cross-border mediation. The 2008 EU Mediation Directive established minimum procedural
standards for member countries. It addressed key aspects such as qualifications for mediators
and the enforceability of agreements. Article 1 of the Directive states its primary aim: “to
facilitate access to alternative dispute resolution and to promote the amicable settlement of
disputes.” This harmonized initiative has fostered a more consistent mediation landscape

within the EU, especially regarding cross-border commercial disputes.'’

One of the most notable achievements in this domain is the Singapore Convention on
Mediation, officially referred to as the United Nations Convention on International Settlement
Agreements Resulting from Mediation. Adopted in 2018 and effective from September 12,
2020, this Convention established a global enforcement system for international mediated
settlements. It addressed a longstanding void in international dispute resolution by providing a
mechanism like the New York Convention on arbitration. The Convention allows parties to

enforce mediation results directly across various national jurisdictions.'®

According to Article 3 of the Singapore Convention, signatory states must enforce international
settlement agreements in accordance with their domestic legal procedures. Article 5 provides
narrowly defined reasons for denying enforcement, broadly categorized as concerning the
involved parties, the nature of the settlement agreement, or the mediation process itself. The

Convention explicitly excludes certain disputes—such as those involving consumers or family

16 UNCITRAL, “UNCITRAL Model Law on International Commercial Mediation and International Settlement
Agreements Resulting from Mediation, 2018,” United Nations Commission on International Trade Law

17 Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on certain aspects of
mediation in civil and commercial matters, 2008 O.J. (L 136) 3

18 United Nations Convention on International Settlement Agreements Resulting from Mediation, opened for
signature Aug. 7, 2019
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and inheritance issues—focusing solely on commercial contexts. This specific scope adds

clarity and reliability to international commercial relationships. '’

Moreover, the Hague Conference on Private International Law has enhanced the international
legal landscape concerning mediation through its Hague Principles on Choice of Law in
International Commercial Contracts. While not specifically designed for mediation, these
principles support it indirectly by clarifying how to identify the applicable law in international
contracts. By highlighting party autonomy—the right of parties to select the governing law—
these principles provide greater legal predictability. This predictability extends to cross-border
settlements achieved through mediation, enriching the Hague framework as it complements
other international legal tools that address the private international law dimensions of global

mediation.?’
Structural Aspects of International Mediation

In commercial disputes, the mediation process generally starts with all participants, including
the mediator and representatives from each party, signing a confidentiality agreement. This
document introduces the individuals involved and sets forth the mediation format and any
limitations mutually agreed upon by the parties. At this point, all participants confirm their
comprehension of the mediation framework. Each party then delivers an opening statement,
which typically consists of the acknowledged facts, disputed issues, pertinent legal arguments,
details regarding damages, evidence provided, arguments concerning liability, and discussions
about the negative impacts of the dispute on all parties involved. Both sides are allowed equal
opportunities to present their statements directly or through their legal counsel. After these
presentations, the mediator recaps the main points without showing any sign of agreement or
disagreement, concentrating instead on grasping the various stances rather than evaluating their
validity. The subsequent step consists of private sessions, called caucuses, where the mediator
meets with each party individually. By this point, the parties have expressed their rights and
obligations and claimed damages while also hearing from the opposing side. This reciprocal
exchange enhances their understanding of the strengths and weaknesses of their respective

cases, including issues about evidence, thus preparing them to consider alternative perspectives

19 United Nations Convention on International Settlement Agreements Resulting from Mediation, Arts. 3, 5
20 Hague Conference on Private International Law, “Principles on Choice of Law in International Commercial
Contracts, 2015.”
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and new insights. This structure proves effective in both straightforward two-party disputes and

intricate multi-party conflicts.

During the caucusing stage, the mediator frequently receives additional confidential details
from each party. This information cannot be shared with the opposing party without explicit
consent, thereby establishing the mediator as a broker of perspectives instead of a conduit for
sensitive information. This phase culminates in the most intricate yet invaluable aspect of the
process—risk assessment. At this point, the mediator aids the parties in evaluating available
options and understanding which of these may be mutually acceptable. Crucially, the voluntary
nature of mediation allows either party to exit the process if none of the suggested solutions
meet their satisfaction. The objective of the mediation process is to resolve the dispute and
provide closure to the conflict. Nevertheless, if a resolution is not reached during the initial
meeting, the mediator may schedule a follow—up session with the agreement of both parties.
Once a consensus is achieved, it is formalised and becomes enforceable, requiring the parties
to comply with the agreed-upon terms. This agreement may also incorporate clauses to address

any future disputes that could emerge.

Despite the evident advantages of mediation, it is still not frequently utilised in international
business and commercial disputes. One proposed reason for this is the belief among
policymakers that engaging a third party could undermine their autonomy. However, opponents
of this notion emphasise that stringent confidentiality regulations protect sensitive information
and that the parties retain complete control over the outcome. Another concern pertains to the
neutrality of mediators. Nonetheless, this issue is more significant in arbitration, where
arbitrators must make binding decisions rather than facilitate dialogue. Educating professionals
in skills such as neutrality, impartiality, and objectivity—similar to the training provided in
legal or medical fields—can help mitigate these concerns. Mediation and negotiation function
as early-stage interventions that can avert international tensions from escalating into sanctions,
armed conflict, or diplomatic crises. Still, it is puzzling that such a constructive and peaceful

approach remains underutilised for managing international disputes.

It is widely recognised that mediation may not apply to all forms of disputes. Nevertheless, it
demonstrates efficacy in particular circumstances, such as when there exists a desire to
maintain an ongoing commercial relationship, when the primary contention revolves around
damages or liability concerns, when the establishment of a legal precedent is unnecessary, when

the financial implications are substantial, or when traditional litigation proves to be
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prohibitively expensive or excessively time-consuming. Furthermore, mediation is
advantageous when a creative and adaptable resolution is required. Research suggests that
participants and their legal counsel in commercial disputes frequently exhibit behavioural
patterns that diverge from those observed in other categories of conflicts. Some scholars
contend that individuals engaged in international commercial disputes often struggle to
transcend adversarial mindsets. Unlike their domestic counterparts, the distinguishing
characteristics of international commercial mediations are the additional complexities
engendered by cultural variances. Proficient and seasoned mediators possessing cross-cultural

proficiency are imperative for bridging these divides.?!

International commercial mediation generally entails a greater number of participants than
domestic mediation. A persistent discourse exists regarding whether the involvement of
multiple parties complicates the mediation process or augments its overall efficacy. The
participation of numerous stakeholders introduces challenges in the selection of applicable
legal frameworks, the navigation of cross-border regulatory concerns, the management of
jurisdictional discrepancies, the delineation of evidentiary rules, and the enforcement of
mediated settlements. The escalating trend of multi-party and multi-contract transactions has
further exacerbated these complexities. Such factors frequently dissuade international entities
from opting for mediation, despite its standing as a more expedient, efficient, and economically
viable alternative to litigation. Nonetheless, this reluctance does not suggest that mediation is
fundamentally unsuitable for resolving international commercial disputes. Instead, it signifies
the intricate considerations that parties must carefully assess before engaging in complex,

multi-party mediation.
Challenges facing Mediation in International Realm

The realm of international mediation has undergone significant transformation lately. Its
significance is underscored by its substantial impact on socio-political and humanitarian issues.
Mediation often appears as the sole viable means to ease tensions, foster peace, and, at times,
establish chances for reconciliation, renegotiation of contracts, and even the rebuilding of state

structures.

Complexity in Mediation:

21 Barry Edwards, Renovating the Multi-Door Courthouse: Designing Trial Court Dispute Resolution Systems to
Improve Results and Control Costs, 18 HARV. NEGOT. L. REV. 281, 295-303 (2013)
https://journals.law.harvard.edu/hnlr/wp-content/uploads/sites/91/2013/12/18HarvNegotLRev281-Edwards.pdf
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At the heart of any fruitful mediation process are the principles of voluntary engagement and
collaborative effort. These elements are not only crucial among the disputing parties, but they
must also be present in their dealings with the mediator. The effectiveness of a mediator is
strengthened when these principles are upheld. Yet, in international civil disputes, mediators
frequently face opposition from parties who are resistant, confrontational, and firmly
entrenched in their conflicts. Such actors may approach mediation with inflexible positions,
insisting on stances they consider non-negotiable, and perceive peaceful resolutions as unlikely.
The challenge is heightened when ideological or religious beliefs heavily influence conflicts.
When decisions are affected by these frameworks, they introduce emotional and existential
factors that further complicate the mediator’s role, hindering rational discussions and

resolutions.
Multiplicity of Stakeholders:

The participation of regional and global elements adds further complexity to the mediator's
responsibilities. Convincing parties to act against their deeply rooted beliefs or perceived
interests can appear nearly impossible. Additionally, there are usually influential external
parties—who may not be directly involved in the dispute but have vested interests—that the
mediator needs to manage diplomatically to prevent them from worsening tensions. In civil
conflicts, the role of secondary actors—such as local community organizations, faith-based
groups, traditional leaders, and women's associations—can create further obstacles. These
entities often seek participation in the mediation process, requesting acknowledgment and
input. The United Nations has recognized that while such inclusivity is essential, it frequently
complicates matters and presents logistical challenges for the mediation process. Moreover,
mediators frequently face interference from allied or "friendly" nations that are engaged for
economig, strategic, or political motives. When these actors pursue conflicting agendas, it
disrupts the unity of the main parties and undermines the mediator’s influence. Donor nations,
despite their crucial roles in the peace process, sometimes press mediators to hasten
negotiations, irrespective of practical constraints or the potentially counterproductive effects
of such urgency. The mediator must also address the conflicting interests of various
governmental, non-governmental, and regional players vying for sway. Juggling these

distractions without losing focus on the main disputants poses a significant challenge.

Institutional Limitations
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Unlike mediators dealing with disputes in stable democracies—where domestic laws,
institutions, and precedents create a foundational structure—international mediators often work
in unpredictable, unregulated environments. They cannot depend on national legal systems for
support. Instead, they are expected to act as neutral arbitrators, although they are often viewed
as passive by the involved countries. Considering the variety and intricacy of international and
regional conflicts, mediators must adjust their strategies accordingly. Their roles often
encompass not only reconciling opposing parties and accommodating differing perspectives
but also facilitating intricate negotiations and incorporating specialized knowledge or practices

from other contexts to assist in the resolution process.

Laws Governing Cross-Border Mediation in India

Under the Indian Constitution

While the Indian Constitution does not explicitly mention mediation as a method for resolving
disputes, it implicitly endorses the idea through various constitutional provisions. Article 14
guarantees equality before the law, including equal access to justice through various legal
options. Mediation embodies this constitutional principle by providing an accessible and cost-
efficient alternative, primarily benefiting individuals who may not have the resources to endure
lengthy litigation in cross-border commercial disputes.?? Article 21, which protects the right to
life and personal liberty, has been broadly interpreted by the Supreme Court over the years.?
In the case of Anita Kushwaha v. Pushap Sudan, the Court determined that the right to access
justice is an essential component of Article 21. It stressed that justice must be effective,
affordable, and readily accessible. Cross-border commercial mediation resonates with these
principles, offering efficient and streamlined methods for resolving complex international

business disputes.?*

Moreover, the Directive Principles of State Policy bolster the acceptance of mediation. Article
39A mandates that the State promote equal justice and free legal assistance.? This provision
advocates for establishing a legal system that provides equal opportunities for all, supporting
alternative dispute resolution (ADR) mechanisms, such as mediation, which aid in achieving

this goal, particularly critical in cross-border situations where litigation can be excessively

22 The Constitution of India, 1949, Art.14
23 The Constitution of India, 1949, Art.21
2 (2016) 8 SCC 509

25 The Constitution of India, 1949, Art.39A
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costly. The principle of cooperative federalism further enhances the establishment of mediation
processes.’® Commercial disputes often involve parties from different states or countries.
According to Article 245, central and state governments can legislate on civil procedures when
read alongside Entry 13 of List III in the Seventh Schedule. This shared jurisdiction has
facilitated the development of mediation frameworks at various levels, promoting collaborative

resolution of cross-jurisdictional business disputes.?’

In the landmark case, Salem Advocate Bar Association v. Union of India, the Supreme Court
recognised the constitutional foundation of mediation. The Court acknowledged that mediation
promotes the constitutional value of access to justice and pointed out that Section 89 of the
Code of Civil Procedure supports the objective of delivering justice efficiently. It ordered the
establishment of mediation rules that align with constitutional principles, which now underpin

court-connected mediation, particularly in commercial litigation.?
Under the Commercial Courts Act 2015

Implementing the Commercial Courts Act 2015 represented a noteworthy advancement in
India's legal framework for addressing commercial disputes. It established specialised courts
to deal with commercial cases that surpass a specific monetary threshold. According to Section
2(1)(c), "commercial dispute" is broadly defined, encompassing various transactions such as
mercantile contracts and international trade agreements. This broad definition ensures that most
cross-border commercial issues fall under its scope, making them fitting candidates for

mediation.?’

One significant aspect of the Act is Section 12A, which introduced a mandatory pre-litigation
mediation requirement. This clause obligates a plaintiff to seek mediation before filing a
commercial lawsuit, except when immediate interim relief is required. This stipulation
addresses matters that do not necessitate court intervention, providing a valuable means for

early dispute resolution, particularly beneficial for parties engaged in international commerce.

26 Sriram Panchu, “Mediation Practice and Law: The Path to Successful Dispute Resolution,” 87-92
(LexisNexis, 3d ed. 2023)

27 The Constitution of India, 1949, Art.245

28 R Lalthasangzeli & Jyotirmoy Banerjee, Comprehensive Study on the Evolving Role of Mediation in
Resolving Cross-Border Commercial Disputes, Vol 4 Issue 3, IJTHRLR, 554-569 (2025)
https://humanrightlawreview.in/wp-content/uploads/2025/05/Comprehensive-Study-on-the-Evolving-Role-of-
Mediation-in-Resolving-Cross-Border-Commercial-Disputes.pdf

2 The Commercial Courts Act, 2015, § 2(1)(c)
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The inclusion of this section signals a legislative effort to integrate mediation as a prominent

dispute resolution method in commercial contexts.

Additionally, the Act connects with the Code of Civil Procedure (CPC) through Section 16,
which applies CPC provisions to proceedings within Commercial Courts and Commercial
Divisions.’® Consequently, Section 89 of the CPC allows these courts to send disputes to
mediation. In the case of Afcons Infrastructure Ltd. v. Cherian Varkey Construction Co. (P)
Ltd., the Supreme Court confirmed that commercial disputes, especially those involving

ongoing business relationships, are particularly appropriate for mediation.

Moreover, the Act establishes a systematic and time-bound approach for managing disputes.
Section 13 includes provisions for case management hearings, wherein courts frequently
evaluate the potential for resolving disputes through mediation.>! The mediation process is
further elaborated in Rule 3 of the Commercial Courts (Pre-Institution Mediation and
Settlement) Rules, 2018, which designates specific authorities to facilitate mediation under the
Act.*? This organised framework offers enhanced legal certainty and procedural clarity for

international entities involved in disputes with Indian commercial stakeholders.
Under the Arbitration and Conciliation Act 1996

India's primary legislative framework governing conciliation is encapsulated within the
Arbitration and Conciliation Act of 1996, specifically in Part III, which is exclusively oriented
towards the conciliation process and bears a close resemblance to mediation methodologies. In
accordance with Section 61, conciliation is applicable to disputes that arise from contractual or
other juridical relationships. This provision encompasses international commercial disputes,
thereby providing a statutory framework for the resolution of transnational conflicts through

voluntary and cooperative mechanisms.*3

The 1996 Act is significantly influenced by the UNCITRAL Model Law on International
Commercial Conciliation. As delineated in Section 67, the Act articulates the role of the
conciliator as one that facilitates the parties in achieving a resolution that is mutually agreeable,
underpinned by the principles of fairness, justice, and objectivity. These foundational values

are congruent with international standards that govern mediation in commercial contexts, thus

30 The Code of Civil Procedure, 1908, § 16

31 The Commercial Courts Act, 2015, § 13

32 The Commercial Courts (Pre-Institution Mediation and Settlement) Rules, 2018, Rule 3
33 The Arbitration and Conciliation Act, 1996, § 61
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aligning Indian jurisprudence with global mediation practices and enhancing the efficacy of
dispute resolution involving foreign entities.>* Confidentiality, which is a fundamental
principle of cross-border mediation, is robustly safeguarded under the Act. Section 75
categorically prohibits the disclosure of any information exchanged during the conciliation
process, thereby ensuring the privacy of both the proceedings and the resultant settlement
agreement, unless such disclosure is imperative for enforcement purposes. This principle was
affirmed by the Delhi High Court in Dust Engineers & Consultancy (P) Ltd. v. Delhi Jal Board,
wherein the Court emphasized the critical importance of confidentiality in preserving the

integrity of commercial conciliation.

Noteworthy reforms were instituted through the amendments made to the Act in 2019,
particularly in bolstering the legal standing of settlement agreements. Section 74 establishes
parity between a conciliation settlement and an arbitral award, thereby rendering it enforceable
in an equivalent manner. This advancement significantly enhances the credibility and
enforceability of mediated resolutions in international disputes and aligns with India's
commitments under the Singapore Convention on Mediation, reflecting a legislative intention
to fortify the mediation framework.*® The Act also encompasses comprehensive provisions
regarding the appointment and responsibilities of conciliators in international commercial
disputes. Section 64 confers upon the parties the authority to determine the number of
conciliators, with default stipulations-applicable in-the absence of a mutual agreement.?’
Section 77 expressly prohibits concurrent recourse to arbitration or litigation while conciliation
proceedings are ongoing. These provisions contribute to a transparent and dependable
procedural framework, instilling confidence among international parties when engaging in

mediation with Indian enterprises.

A notable limitation of the Act is its conceptual distinction between conciliation and mediation.
This differentiation has engendered confusion within the international milieu, where such a
separation is typically not recognized. In Afcons Infrastructure Ltd. v. Cherian Varkey
Construction Co. (P) Ltd., the Supreme Court addressed this concern, noting that the

conciliation process as delineated in the Act operates similarly to mediation. The Court clarified

34 The UNCITRAL Model Law on International Commercial Conciliation with Guide to Enactment and Use,
U.N. Sales No. E.05.V.4 (2004)

352010 SCC OnLine Del 1302

36 The Arbitration and Conciliation Act, 1996, § 74

37 The Arbitration and Conciliation Act, 1996, § 64

3 The Arbitration and Conciliation Act, 1996, § 77
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that, notwithstanding the divergent terminology, both processes are founded upon analogous

principles.
Under Mediation Act 2023

The implementation of the Mediation Act, 2023 represents a significant advancement in India's
framework for alternative dispute resolution. It establishes a comprehensive legal framework
specifically oriented towards mediation, broadening its applicability across various legal
sectors. Importantly, the Act allocates an entire chapter to cross-border commercial disputes,
thereby officially acknowledging mediation as a standalone method for resolving disputes

rather than merely serving as an adjunct to litigation or arbitration.

Section 3 of the Act clearly outlines the scope of "international mediation." It encompasses
disputes involving at least one party located or operating outside of India, as well as those
where the subject matter of the conflict is situated overseas. Additionally, it pertains to
situations where contractual responsibilities are set to be fulfilled in foreign jurisdictions. This
expansive definitional approach accommodates a wide range of cross-border commercial
engagements, ensuring that the law is effectively applicable to numerous types of international

business disputes.’’

The Act incorporates a robust enforcement mechanism for agreements resulting from
mediation. According to Section 28, settlements achieved through domestic mediation possess
the same enforceability as a court-issued judgment or decree.*? For international mediations,
Section 32 guarantees enforceability with specific limited exceptions. These provisions align
with the principles outlined in the Singapore Convention on Mediation, addressing previous

concerns regarding enforcement in cross-border scenarios.*!

The confidentiality provisions outlined in the Act hold particular importance in the context of
international commercial disputes. Section 19 imposes strict confidentiality requirements both
during and following the mediation process, prohibiting the use of mediation communications
in later proceedings, except under situations such as enforcement or public interest
considerations.*? These protective measures are crucial for safeguarding sensitive commercial

information, rendering mediation a feasible and appealing option for global business entities.

3 The Mediation Act, 2023, § 3

40 The Mediation Act, 2023, § 28
4 The Mediation Act, 2023, § 32
42 The Mediation Act, 2023, § 19
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Section 30 introduces the idea of "online mediation," which facilitates mediation sessions
conducted partially or entirely through digital platforms. This provision is highly relevant for
international cases, as it eliminates geographic barriers that have traditionally hindered
participation in cross-border mediation. As evidenced during the Covid-19 pandemic, such
virtual methods are increasingly practical and cost-effective for businesses operating on a

global scale.*?

Moreover, Section 42 of the Act acknowledges the incorporation of mediation within multi-
tiered dispute resolution clauses found in commercial contracts. These clauses typically
indicate that mediation must be pursued prior to starting arbitration or litigation. By affirming
the legal validity of such contractual provisions, the Act enhances their enforceability,
particularly in international business scenarios, thereby promoting amicable resolutions before

progressing to formal adjudicatory avenues.*

To facilitate the institutionalization of mediation, Section 43 establishes the Mediation Council
of India, a governing body tasked with supervising the mediation ecosystem. The Council's
responsibilities include formulating professional standards, accrediting service providers, and
maintaining a national registry of mediators. This institutional framework reinforces trust and
reliability in India's mediation services, providing assurance to international firms involved in

dispute resolution with Indian partners.*
Judicial Precedents

Indian jurisprudence has progressively moulded the legal architecture pertaining to cross-
border mediation through a succession of pivotal judicial pronouncements. In the case of
Afcons Infrastructure Ltd. v. Cherian Varkey Construction Co. (P) Ltd., the Supreme Court
delineated the categories of disputes most amenable to mediation, explicitly encompassing
matters of a commercial and business nature. The Court accentuated that trade and commercial
disputes are particularly conducive to resolution via mediation. This judicial acknowledgment
has substantially facilitated the validation of mediation as a plausible mechanism for addressing

international commercial conflicts.

Judicial rulings have concurrently reinforced the enforceability of settlements achieved through

mediation. In Mysore Cements Ltd. v. Svedala Barmac Ltd., the Supreme Court affirmed a

43 The Mediation Act, 2023, § 30
# The Mediation Act, 2023, § 42
4 The Mediation Act, 2023, § 43
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settlement attained through court-referred mediation in a case involving both an Indian entity
and a foreign counterpart. The Court emphasized the necessity of upholding consensual
settlements, thereby establishing an early benchmark for the enforceability of cross-border
mediation outcomes, even in the absence of a statutory framework governing international

mediation.*®

Multiple judicial decisions have elucidated jurisdictional concerns pertinent to cross-border
mediation. In Modi Entertainment Network v. WSG Cricket Pte. Ltd., the Supreme Court
scrutinized the issuance of anti-suit injunctions within the ambit of international commercial
disputes. The ruling articulated fundamental principles for the resolution of jurisdictional
disputes, which now facilitate the identification of appropriate forums for mediation and
delineate the interplay between mediation and concurrent legal proceedings across

jurisdictions.*’

In Shri Ravi Dixit v. Shri Madhav Prasad, the Delhi High Court rendered critical insights into
the efficacy of mediation in international commercial disputes. The Court, while adjudicating
a complex cross-border business issue, underscored that mediation is not only efficient but also
better sustains business relationships compared to adversarial litigation. This judicial
commentary further corroborated the pragmatic benefits of mediation in global commercial

environments.*3

Moreover, the Supreme Court in. M.R. Krishna Murthi v. New India Assurance Co. Ltd.
addressed the significance of mediator qualifications. The Court mandated the implementation
of structured training initiatives for mediators, with a particular focus on the resolution of
commercial disputes. These judicial mandates have significantly contributed to the
establishment of institutional support for cross-border mediation, ensuring that international

parties can access qualified professionals and reputable mediation services.*
Role of ODR in Cross-Border Disputes

The digital era has created more commercial issues related to online transactions, e-commerce,

and digital platforms. Traditional Dispute Mediation is becoming increasingly popular as

4(2003) 10 SCC 375
47(2003) 4 SCC 341

482020 SCC OnLine Del 350
4(2020) 6 SCC 417
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traditional dispute resolution systems struggle to handle the specific issues of digital disputes. >’
International commercial arbitration has become the increasingly preferred mechanism for
addressing business disputes among global partners. This arbitration method is chosen for its
confidentiality, efficiency, neutrality, and the international applicability of its rulings. However,
establishing jurisdiction is essential to prevent delays in initiating arbitration. The significant
transition from face-to-face interactions to digital communication through mobile applications
and online platforms has fundamentally transformed our daily activities. In this regard,
conventional dispute resolution approaches often seem outdated, particularly as society

transitions seamlessly between digital and physical realms.

Regrettably, both Alternative Dispute Resolution (ADR) and traditional court systems have
struggled to keep up with the technological advancements evident in various other fields.
Budget limitations have restricted many courts to merely partial modernization efforts, such as
implementing digitized case management. This delay has resulted in the emergence of Online
Dispute Resolution (ODR), a contemporary evolution that blends technology and computer-
mediated communication (CMC) into multiple resolution processes—negotiation, mediation,
arbitration—conducted both online and offline. While ADR was once a novel approach in
family law, it has become an increasingly popular method for handling family-related disputes,
raising new ethical questions, especially with the rise of artificial intelligence in the decision-

making process.

Professionals in ADR ‘have acknowledged the advantages of emerging technologies,
highlighting how CMC can improve engagement, collaboration, and decision-making without
the logistical challenges of face-to-face meetings. Additionally, they have noted how digital
platforms can enhance the collection and analysis of information, foster collaboration, and
facilitate decision-making in ways previously unattainable. In the current climate—especially
following the digital shift during COVID-19—many separated or divorcing parents are
increasingly creating co-parenting plans online, while divorce proceedings are more frequently

conducted in virtual environments.

The emergence of a "Drive-Thru" culture has accelerated the growth of ODR, utilizing tools

like email and web platforms to minimize or eliminate the necessity for in-person interactions.

30 Aris Krisdityanto, Nong Chai and Ton Kiat, Effectiveness of Mediation in Resolving Business Disputes in the
Digital Era, Vol 3 Issue 1, RJL, 11-21 (2025)
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Its cross-border accessibility and capability to bypass the procedural limitations typically found
in traditional legal frameworks have made ODR especially beneficial for e-commerce and
international disputes. However, the rise in online transactions has resulted in a significant
increase in consumer complaints against distant or unfamiliar companies, complicating the

pursuit of justice through conventional legal avenues.’!

The incorporation of technology into ADR provides an ethical and efficient path to justice by
minimizing costs, travel, and even the need for legal representation. Nonetheless, this
integration also brings about important ethical considerations. The discourse surrounding ODR
examines both its advantages and the moral dilemmas it introduces, particularly regarding tech-
driven mediation, arbitration, negotiation, and automated decision-making systems.
Proponents claim that ODR significantly improves efficiency and broadens access to justice,
offering swift, affordable resolutions without the financial or temporal burdens often linked

with legal processes.

ODR has come forth as a vibrant solution for addressing disputes that arise in the digital
economy. Unlike traditional litigation or arbitration, ODR employs technology to deliver rapid,
user-friendly, and economically feasible dispute resolution options. Considering that e-
commerce frequently involves cross-border transactions, ODR is particularly advantageous in
these scenarios. Nevertheless, digital disputes present distinct challenges—such as the lack of
physical jurisdiction and the diversity of legal frameworks and cultural methods of conflict
resolution. Real-world instances like eBay’s dispute resolution center and the UNCITRAL
ODR framework exemplify how these platforms effectively handle large numbers of low-value
cases, positioning ODR as an essential—if not inevitable—element of the contemporary digital

commercial environment.32

Online Dispute Resolution (ODR) denotes the application of Information and Communication
Technology (ICT) to mediate conflicts. In contrast to conventional methodologies necessitating
the physical presence of the involved parties, ODR predominantly transpires in disparate

locations through digital platforms such as websites. It is regarded as an alternative, non-

3! Vaishnavi Rastogi, Exploring the Ethical Frontiers of Online Dispute Resolution and Online Arbitration, VIA
Mediation Arbitration Centre (08 June, 2025, 09:38 AM)

https://viamediationcentre.org/readnews/MTY zMw==/Exploring-the-Ethical-Frontiers-of-Online-Dispute-
Resolution-ODR-and-Online-Arbitration-OArb
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judicial mechanism for resolving disputes, functioning autonomously from established court
systems and administered by specialized ODR service providers. The American Bar
Association (ABA) Task Force on E-commerce and ADR characterizes ODR as an expansive
umbrella term that encompasses various modalities of Alternative Dispute Resolution (ADR)
that leverage digital instruments such as the internet, electronic mail, streaming media, and
other online technologies throughout the dispute resolution continuum. In numerous instances,
the disputing parties may not engage in face-to-face interactions, conducting all
correspondence through online channels. ODR may also be conceptualized as the development
and utilization of software, applications, and digital networks to address conflicts through
alternative avenues. Four frequently acknowledged categories of ODR comprise: automated
online settlements employing expert systems for financial disputes, online arbitration
facilitated via websites with the support of professional arbitrators, resolution of consumer
disputes through digital correspondence such as emails, and online mediation, wherein disputes
are resolved via digital platforms with the involvement of qualified mediators. Nevertheless,
this categorization is not comprehensive. Additional forms of ODR, including e-negotiation
and e-conciliation, are also present, albeit they remain in nascent developmental phases. At
present, online mediation and online settlement represent the most widely embraced and
advanced iterations of ODR. In a more expansive framework, ODR encompasses digital
environments specifically designed to promote dialogue and dispute resolution, and it may also
function as a supportive mechanism for traditional judicial processes. This encompasses court-

operated ODR systems and electronic courts (e-courts).>

The incorporation of technology has significantly propelled the progress of online dispute
resolution (ODR) as a viable method for conflict resolution. Utilizing digital tools, ODR allows
for effective communication, organized document sharing, and collaborative decision-making
throughout the resolution procedure. The use of technology in dispute resolution improves
efficiency, lowers legal expenses, and expands access to justice, particularly for participants in
remote or disadvantaged regions. Additionally, it facilitates the employment of alternative
methods such as mediation and arbitration in international conflicts, allowing these methods to
be tailored to the specific needs and cultural contexts of the parties involved. Digital platforms

created for ODR come outfitted with various features to aid and simplify the resolution process.

53 Dr. P Jogi Naidu & Bhagavatula Naga Sai Sriram, Online Dispute Resolution in India: Opportunities,
Challenges, and Future Prospects, Vol 6 Issue 4, IJLSI, 750-765 (2024) https://ijlsi.com/wp-
content/uploads/Online-Dispute-Resolution-ODR-in-India.pdf
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Common functionalities include video conferencing, secure document transfer, and interactive
negotiation tools. These systems can be customized to meet different user preferences, such as
language requirements and cultural considerations. Furthermore, some platforms incorporate
artificial intelligence (AI) technologies—such as automated chatbots and decision-support
algorithms—that improve the speed and effectiveness of dispute resolution. Al can assist
parties in navigating complex legal issues and propose possible solutions, reducing the
dependency on legal advisors. However, the use of technology in ODR also raises important
issues concerning cybersecurity and data privacy. It is vital for these digital systems to protect
users' personal and confidential information from unauthorized access. Platforms are required
to comply with applicable data protection laws, including the European Union's General Data
Protection Regulation (GDPR), and implement robust security measures like encryption and
firewalls to defend against cyber threats. Moreover, users should be made aware of the potential
dangers associated with using digital systems in legal proceedings and given clear instructions
regarding how their data is safeguarded. Technology has emerged as a crucial element in the
advancement of ODR, particularly for handling cross-border disputes. Although these
platforms provide sophisticated features and tools—including Al—to aid in resolution, it is
essential to tackle cybersecurity and privacy issues to ensure the protection of sensitive

information.>*

Global legal frameworks for online dispute resolution (ODR) create guidelines and standards
intended to effectively handle conflicts that span borders. These systems are built to address
challenges such as jurisdictional conflicts, legal discrepancies, and the acknowledgment and
implementation of ODR resolutions across different legal systems. Prominent examples
include the UNCITRAL Model Law on Electronic Commerce and the UNCITRAL Model Law
on International Commercial Arbitration. Maintaining consistency in legal practices and
principles among countries is crucial for the effective functioning of ODR. Aligning laws
contributes to a smoother process for resolving international disputes. This encompasses
establishing standardized procedures for conducting ODR, recognizing electronic signatures

and digital records, and ensuring that ODR judgments are accepted across various jurisdictions.

A significant challenge in transnational disputes is identifying which nation’s legal system has

jurisdiction over the issue. ODR processes must tackle these jurisdictional challenges to ensure

5% Singh, Kumar Bal Govind, Online Dispute Resolution in Cross-Border Disputes: A Comprehensive Analysis
(November 24, 2023). Available at SSRN: https://ssrn.com/abstract=4643682 or
http://dx.doi.org/10.2139/ssrn.4643682
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that their rulings are internationally enforceable. Difficulties in enforcement often arise from
legal differences, varying acceptance of ODR results, and complications in executing decisions
across several nations. To address these obstacles, international agreements and treaties are
being formulated to facilitate the acknowledgment and enforcement of ODR outcomes. The
creation of international legal standards, the synchronization of laws among nations, and
solutions to jurisdictional issues are essential for the success of ODR in international settings.
These initiatives seek to build a coherent legal framework, ensure consistency in dispute

resolution, and enhance the enforceability of decisions made through ODR.

The use of Online Dispute Resolution (ODR) in resolving international conflicts is
demonstrated through multiple case studies and practical examples. Specifically, ODR
platforms have been instrumental in addressing issues that arise in global e-commerce
transactions, assisting parties from various countries in resolving their disputes more
effectively. ODR has also been utilized in addressing cross-border conflicts related to consumer
rights, intellectual property, and international business agreements, providing valuable insights
into its practical application for dispute management. ODR has shown to be effective in
tackling cross-border disputes by providing a more accessible and convenient alternative to
traditional resolution methods, thereby eliminating the need for in-person meetings. It offers
financial savings, shortens resolution timelines, and accommodates the diverse cultural and
linguistic backgrounds of the parties involved. However, the efficacy of ODR is challenged by
concerns such as ensuring the international enforceability of outcomes, managing cultural
differences, and ensuring equitable access to justice for all stakeholders, which continue to
impede wider acceptance. An examination of various ODR frameworks utilized in cross-border
contexts reveals that different approaches—such as online arbitration, mediation, and
negotiation—provide differing degrees of structure and flexibility to suit the specifics of each
dispute. These evaluations also highlight the importance of considering cultural aspects, legal
variances, and procedural differences when implementing ODR across various jurisdictions.
While ODR appears to be a promising approach for the efficient and convenient resolution of
international disputes, it is crucial to address the challenges of enforceability, cultural diversity,

and equitable access to justice to improve its overall efficacy.

One of the key advantages of Online Dispute Resolution (ODR) for handling international
disputes is its capacity to provide accessible and inclusive solutions. By enabling participants
from various countries to engage remotely, ODR removes the necessity for physical travel,

allowing both individuals and businesses—no matter their location—to take part in the process.
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This enhanced accessibility fosters inclusivity and expands access to justice on a global level.
Another significant benefit of ODR is its potential for cost reduction and increased efficiency.
Online platforms minimize expenses related to travel, accommodation, and other logistical
considerations, making the resolution process more economical. In addition, digital dispute
resolution approaches are typically quicker and more streamlined compared to conventional
in-person methods, assisting parties in reaching conclusions more rapidly. ODR also facilitates
communication across cultural and linguistic divides. Numerous platforms provide
multilingual options and incorporate culturally sensitive features, which aid in overcoming
language obstacles and foster better understanding among participants from diverse
backgrounds. This not only enhances the quality of communication but also ensures a more
equitable and inclusive resolution process. ODR presents several benefits in cross-border
disputes—including enhanced accessibility, reduced costs, quicker resolutions, and improved
cultural and linguistic adaptability—all of which contribute to a more effective and fair

approach to resolving international conflicts.

Online Dispute Resolution (ODR) in international conflicts encounters various challenges and
limitations. A significant concern is establishing trust and credibility among the involved
parties. Those engaged in cross-border disputes might be wary of the reliability and security of
ODR platforms, especially when dealing with unfamiliar legal systems and cultural norms. To
ensure the legitimacy and effectiveness of ODR, it is vital to build user trust and maintain
transparency throughout the process. Another major issue pertains to the enforcement of ODR
outcomes across different nations. Variances in legal systems, jurisdictional challenges, and the
inconsistent acknowledgment of ODR decisions can complicate the international
implementation of rulings. Tackling these challenges necessitates the alignment of legal
standards, the establishment of international agreements, and enhanced collaboration between
jurisdictions to ensure compliance and enforceability of decisions. Furthermore, disparities in
power and resources among parties can obstruct the fairness of ODR in global disputes.
Unequal access to legal expertise, financial resources, or technological tools may lead to one
party facing disadvantages. To combat these issues, it is essential to implement procedural
safeguards, provide legal assistance, and introduce measures aimed at reducing inequality
within the ODR framework. ODR in cross-border conflicts must navigate issues related to trust,
enforcement challenges, and imbalances between parties. Addressing these constraints is vital
to transforming ODR into a dependable, equitable, and effective mechanism for settling

international disputes.
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The future of Online Dispute Resolution (ODR) is characterized by several exciting
innovations and advancements. A significant trend is the expansion of ODR platforms to handle
a broader range of disputes, encompassing complex commercial issues, conflicts related to
intellectual property, and matters of international trade. In addition, integrating ODR with
technologies such as video conferencing and virtual reality is expected to enhance both user
experiences and the efficiency of dispute resolution processes. The integration of artificial
intelligence (Al) and blockchain technology is poised to reshape the ODR environment. Al
solutions can automate standard tasks like data organization, case evaluation, and decision-
making assistance, while blockchain provides improved security, transparency, and durability
in record-keeping and in making decisions. These technologies are anticipated to streamline
processes and increase trust in the ODR framework, particularly in global scenarios. Looking
forward, ODR could have a significant impact on the global legal landscape by enhancing
access to justice, reducing the burden on traditional courts, and promoting international
cooperation in resolving disputes. As these systems develop and gain greater acceptance, they
may facilitate the standardization of legal practices and lead to joint strategies for handling
international conflicts. Overall, these future developments indicate that ODR aims to play a
pivotal role in advancing global conflict resolution, offering more accessible, efficient, and

trustworthy alternatives to conventional legal processes.
Conclusion

The dynamic evolution of cross-border commercial disputes necessitates a critical revaluation
of conventional litigation methodologies, thereby instigating a substantial global transition
towards Alternative Dispute Resolution (ADR), with particular emphasis on mediation and
Online Dispute Resolution (ODR). In the Indian context, this phenomenon is encapsulated
within a comprehensive legislative and judicial framework that increasingly acknowledges
mediation and ODR as credible, effective, and indispensable mechanisms for addressing
intricate international commercial disputes. Legislative instruments such as the Commercial
Courts Act, 2015, the Arbitration and Conciliation Act, 1996, and the Mediation Act, 2023,
augmented by constitutional principles and significant judicial rulings, collectively fortify

India’s dedication to accessible, efficient, and equitable dispute resolution.

On an international scale, the progression of legal frameworks such as the UNCITRAL Model
Law and the Singapore Convention on Mediation has further conferred legitimacy upon

mediation as an essential process within global commerce. These frameworks establish
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harmonized standards for enforcement, confidentiality, and procedural fairness, thereby
facilitating the navigation of jurisdictional and regulatory obstacles inherent in cross-border
mediation. Concurrently, the emergence of ODR—propelled by digital transformation and
catalysed by the COVID-19 pandemic—has engendered new avenues for expedited, cost-

effective, and inclusive dispute resolution within the digital economy.

Nevertheless, the efficacy of both mediation and ODR in cross-border scenarios is mitigated
by enduring challenges, including the enforceability of decisions, power imbalances between
parties, apprehensions regarding trust and data security, and the imperative for qualified
mediators possessing cross-cultural competencies. Addressing these issues through ongoing
legal reform, capacity-building initiatives, and international collaboration is of paramount
importance. In conclusion, mediation and ODR signify the future trajectory of transnational
commercial dispute resolution. They proffer substantial advantages over traditional litigation
by fostering dialogue, maintaining business relationships, and empowering parties to resolve
disputes according to their own terms. As India endeavors to synchronize its domestic legal
framework with international standards and enhance its digital infrastructure, it is well-
positioned to emerge as a global nexus for cross-border dispute resolution. Nevertheless,
sustained initiatives towards institutional backing, legal harmonization, and ethical safeguards
will be crucial for the comprehensive realization of the potential inherent in these

transformative dispute resolution mechanisms.




